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SOLVING THE PROBLEM OF POLLUTED 
TRANSPORTATION INFRASTRUCTURE 

STORMWATER RUNOFF 


TUESDAY, MAY 13, 2014 

U.S. Senate, 

Committee on Environment and Public Works, 

Washington, DC. 

The committee met, pursuant to notice, at 2:59 p.m. in room 406, 
Dirksen Senate Office Building, Hon. Benjamin L. Cardin (chair- 
man of the committee) presiding. 

Present: Senators Cardin, Vitter, Merkley, and Fischer. 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, 

U. S. SENATOR FROM THE STATE OF MARYLAND 

Senator Cardin. Let me welcome you all to the Subcommittee of 
Water and Wildlife of the Environment and Public Works Com- 
mittee. I particularly want to thank Senator Boxer and Senator 
Vitter and Senator Boozman for their cooperation in allowing this 
subcommittee hearing to go forward. 

As I mentioned to some of you before we started the hearing, this 
has been a very productive and busy time for the Environment and 
Public Works Committee. We have completed the work on the 
Water Resources Development Act; it has been signed by the con- 
ferees. I was pleased to be one of the conferees. That bill will be 
on the floor of the House and Senate next week, and we expect it 
to be sent to the President by the end of next week. So that is real- 
ly good news. 

Earlier this week. Senator Boxer and Senator Vitter, along with 
Senator Arrases and Senator Carper, released the reauthorization 
of the surface transportation MAP-21 bill, and that is a 6-year re- 
authorization with inflationary increases, which is really good news 
that we have at least a framework to move forward on the reau- 
thorization of the Surface Transportation Act. 

So it has been a very busy time for the EPW community and I 
thank all for allowing us to move forward on stormwater runoff, an 
issue that is very important to water quality. And I appreciate the 
opportunity of having the panel that we have here today. 

Senator Boozman, as some of you may be aware, is recovering 
from an illness. I talked to him today and I know that he will be 
returning to full strength shortly, and we look forward to his re- 
turn here to the U.S. Senate. 

Storm runoff is a major part of water quality issues. I have 
looked at the great water bodies in our Country and what we can 
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do to improve water quality. I am particularly interested in the 
Chesapeake Bay, as being one of the senators that have the oppor- 
tunity of representing the watershed of the Chesapeake Bay in 
Maryland. We have had a successful program because all stake- 
holders have been involved with shared responsibility and that we 
based our strategies on best science and cost-effective ways to ac- 
complish our goals, and that, to me, is the standard we have to fol- 
low. 

Water quality is affected through our agricultural community 
and what they do, and in the farm bill we were pleased to add the 
regional conservation partnership programs that will allow a new 
opportunity to help farmers deal with water quality issues coming 
from their operations. 

Wastewater is another major source of problems for water qual- 
ity. Of course, as you know, we have the partnership with local 
governments with the State Revolving Fund. 

Storm runoff, the subject of today’s hearing, is a major source of 
concern as it relates to water quality. The sheer volume is a con- 
cern; first, with the impervious surfaces in this Country. As I think 
all of us understand, when you have a storm, if the water seeps 
into the soil, a lot of the pollutants will be filtered before it reaches 
our rivers and streams and goes into our great water bodies. If it 
does not, if it runs off of impervious surfaces, it tends to gush, you 
have scour vents and more of the pollutants will end up directly 
into our streams and into our rivers. 

Some of these numbers I think are somewhat surprising. In rural 
American, 1 or 2 percent of the acreage is impervious. About 80 or 
90 percent of the impervious areas are due to our roads and high- 
ways. In residential areas, the amount of impervious surface is be- 
tween 10 to 50 percent, and about 50 percent of that comes from 
our roads. In dense urban areas it can be as high as 90 percent 
of impervious surface; 60 to 70 percent comes from roads. 

So roads are a major part of our issue in dealing with how to 
deal with storm runoff. In the Chesapeake Bay watershed, 17 per- 
cent of our acreage is now impervious, and that number is increas- 
ing literally every day. 

One inch of rain on a one-mile four-lane highway produces a 
quarter of a million gallons of polluted stormwater. Our national 
highway system represents 180,000 miles. You do the arithmetic. 
And, of course, just recently in Florida we had almost 20 inches of 
rain in Florida. 

So these are areas that need to be of concern. 

The harm to our water quality, I could talk about all the oil, the 
grease, the antifreeze, the tons of garbage, the salt, the deicing 
agents, the heavy metals, the nitrogen, the chemicals, etcetera, but 
I think the best visual for this to me is think about a snowstorm 
and how beautiful that snowstorm is when the snow is just coming 
down and falls on our yards and falls on our roads. It is beautiful. 
By the next day, as you start to look at the road edges and see all 
the black guck that is on the sides of the road, that is the pollut- 
ants. That is what ends up in our streams and rivers, and it is not 
healthy. It is not healthy for human life and certainly not healthy 
for aquatic life. 
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The sheer volume, the scour events, last week I held a field hear- 
ing in Cooing with the Cooing Dam and we talked about scour 
events and the volume of water. When you get the big scour events, 
the impact on our water quality is even more multiplied and it is 
affecting water temperature; it brings about cooler water at times 
and can affect aquatic life. So the effect is on aquatic life, on photo- 
synthesis, on respiration, growth, reproduction, etcetera. All are af- 
fected by the fact that now too much of the stormwater to enter our 
streams and rivers without going through a filtration that can 
make it less damaging to our environment. 

The cost also here is a huge issue. Two weeks ago, in Baltimore, 
we had eight inches of rain. As a result of that, we lost East 26th 
Street. This was a very dangerous situation, where a whole road 
collapsed into a railroad bed. Clearly, the failure to manage 
stormwater was a contributing factor to the loss of that road. We 
are now trying to figure out what we are going to do for the home- 
owners who literally cannot return to their homes as a result. Ex- 
pensive. Expensive to do the repairs after the damage is done. 

The unusual, unfortunately, is becoming the usual in our weath- 
er conditions. In Mobile, Alabama, Highway 131, we had another 
extreme event and we have looked at the cost benefits. It would 
have been a lot cheaper to put into the design ways to avoid the 
effects of stormwater on erosion and costs than to have to pay for 
the cleanup after the damage is done. 

Another study was done in Cincinnati with similar results. 

So I look at opportunities of where we can make progress, and 
I am glad for the panel here today and I really look forward to all 
of your testimonies. I am particularly pleased that we have some- 
one here from Oregon who has been one of the leaders in dealing 
with the issues of stormwater management. We look forward to all 
of your testimonies. Our clean water strategy is obviously one area, 
and I look at the reauthorization of the Surface Transportation Act 
as another way, another opportunity in order to deal with storm 
runoff. 

With that, I said very nice things about Senator Vitter before he 
got here. I would be glad to repeat that for the record, but I do con- 
gratulate him on the successful completion of the WRDA Con- 
ference and on bringing forward the framework for the reauthoriza- 
tion of the Surface Transportation Act. It has been a real pleasure 
to work with Senator Vitter, and I am glad to have you here pinch- 
hitting for Senator Boozman. But he is never pinch-hitting, he is 
always here for himself 

OPENING STATEMENT OF HON. DAVID VITTER, 

U.S. SENATOR FROM THE STATE OF LOUISIANA 

Senator Vitter. Thank you, Mr. Chairman, very much. On my 
rush over here, I was mumbling very nice things about you, as 
well, in the hall, and I appreciate your partnership, including on 
the recently completed WRDA Conference. And thank you for call- 
ing today’s hearing. I know we all want to take a moment and ex- 
press the committee’s support and prayers for Senator Boozman as 
he recovers from surgery. 

You know, it is no secret that the current Administration doesn’t 
see Congress as a partner or a co-equal branch, but really just an 
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obstacle to its hostile regulatory agenda, and that President Obama 
and his EPA are willing to ignore multiple agency guidelines, fed- 
erally mandated transparency laws in order to advance that 
proactive agenda by administrative fiat. 

Unfortunately, the Administration’s policy of legislation by regu- 
lation is pervasive and it has reached the subject of today’s hear- 
ing, stormwater runoff. 

Now, there is no question that under the Clean Water Act Con- 
gress provided EPA with some authority to address and mitigate 
the discharge of pollutants into navigable waters. However, the 
EPA has been testing and surpassing, in some cases, the limits of 
this authority in an ongoing effort to regulate water bodies that 
were clearly left to the States and private landowners to manage. 
Some of the more egregious examples have been highlighted by 
EPW Republicans. 

These cases of EPA’s unlawful effort to regulate the rain creates 
absurd consequences for local and State officials in some cases 
throughout the Country. In one particular case, for instance, the 
Virginia Department of Transportation determined that EPA water 
flow regulations would cost hundreds of millions of dollars in un- 
funded Federal mandates, provide little to no environmental ben- 
efit, and force local authorities to condemn a vast swath of private 
property in order to construct required stormwater infrastructure. 

The Department challenged this in court and the independent 
court tossed out EPA’s regulation based on what I would hope is 
a fundamental common sense notion that flow of water on its own 
is not a pollutant under the Clean Water Act. 

Of course, policymakers should example the problems and poten- 
tial solutions to water pollution associated with transportation in- 
frastructure, and of course we need to recognize dangers like wash- 
outs, which were the subject of many of those photographs. But 
that isn’t in the middle of the Clean Water Act and it is not about 
pollution, fundamentally. 

EPA’s proposed Waters of the United States Rule confirms that 
the Agency has no intention of abiding by the limits Congress es- 
tablished in the Clean Water Act. 

As the written testimony for today’s hearing indicates, the Ad- 
ministration’s quest for unfettered regulatory authority will in fact 
impede environmental stewardship and safety efforts by many 
transportation officials throughout the Country, and this calls into 
question either side of the aisle supporting EPA’s proposed rule. 

I want to make it very clear that it is the clear intention of EPW 
Republicans to prevent EPA from redefining Federal jurisdiction 
and to keep EPA bureaucrats out of the backyards of American 
families and off the private property of farmers, ranchers, and 
small businesses. 

I look forward to hearing from our distinguished panel of experts 
this afternoon on this important issue. Thank you. 

[The prepared statement of Senator Vitter follows:] 

Statement of Hon. David Vitter, U.S. Senator 
FROM THE State of Louisiana 

Mr. Chairman, thank you for calling today’s hearing. Thank you as well to our 
distinguished witnesses for providing testimony this afternoon. I would also like to 
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take a moment to express the Committee’s support and prayers for Senator 
Boozman as he recovers from surgery back home in Arkansas. 

It is no secret that the current Administration sees Congress as an obstacle to 
its hostile regulatory agenda, and that President Obama and his Environmental 
Protection Agency are willing to ignore multiple agency guidelines and federally 
mandated transparency laws in order to appease the environmental left. It was only 
last week that White House counselor John Podesta indicated that there is a “zero 
percent” chance that President Obama will refrain from imposing misguided climate 
regulations, as soon as this year — even if that means further undermining our en- 
ergy security and economic recovery, and even if that means higher energy prices 
and more unemployment for the American people. 

Unfortunately, the Administration’s policy of “legislation by regulation” is perva- 
sive, and it has reached the subject of today’s hearing: stormwater runoff. There is 
no question that, under the Clean Water Act, Congress provided EPA with the au- 
thority to address and mitigate the discharge of pollutants into navigable waters. 
However, the EPA has been testing the limits of this authority recently in an ongo- 
ing effort to regulate water bodies that were clearly left to the states and private 
landowners to manage. Some of the more egregious examples have been highlighted 
by EPW Republicans. 

EPA’s unlawful effort to regulate the rain creates absurd consequences for local 
and State officials throughout the country. In one particular case, the Virginia De- 
partment of Transportation determined that EPA water flow regulations would cost 
hundreds of millions of dollars in unfunded Federal mandates, provide little envi- 
ronmental benefit, and force local authorities to condemn a vast swath of private 
property in order to construct required stormwater infrastructure. Accordingly, the 
Department challenged EPA in court, which tossed out EPA’s regulations based on 
the common sense notion that the flow of water is not a pollutant under the Clean 
Water Act. 

Of course, policymakers should examine the problems and potential solutions to 
water pollution associated with transportation infrastructure. Unfortunately, the 
EPA’s and this Administration’s refusal to recognize limits to Federal authority 
under current law precludes a sober discussion of these issues. 

EPA’s proposed “waters of the United States” rule confirms that the agency has 
no intention of abiding by the limits Congress established in the Clean Water Act. 
As the written testimony for today’s hearing indicates, the Administration’s quest 
for unfettered regulatory authority will in fact impede environmental stewardship 
and safety efforts by transportation and other officials throughout the country. This 
calls into question either side of the aisle supporting EPA’s proposed rule. 

I’d like to make very clear that it is the intention of EPW Republicans to prevent 
EPA from redefining Federal jurisdiction, and to keep EPA bureaucrats out of the 
back yards of American families and off the property of our farmers, ranchers and 
small businesses. I look forward to hearing from our distinguished panel of experts 
this afternoon on these issues, and I thank Senator Cardin for holding this impor- 
tant hearing. 

Senator Cardin. I thank you very much, Senator Vitter. 

I know that Senator Merkley was planning on trying to be here 
in order to introduce our first panelist, Mr. Paul Mather, the High- 
way Division Administrator, Oregon Department of Transportation. 
If Senator Merkley arrives, we will interrupt so that he will have 
an opportunity to say, I am sure, very nice things about you and 
the work that you are doing in the State of Oregon. 

We also have Mr. James Gibson, who is the Director of the Inte- 
grated Watershed Management, Sanitation District No. 1 from 
Northern Kentucky; 

Kim Coble, who is the Vice President for Environmental Protec- 
tion and Restoration, Chesapeake Bay Foundation, who I know 
personally and thank her very much for her work that she does on 
the Chesapeake Bay Foundation; an incredible success story, but 
still a lot more that needs to be done; 

Mr. Daniel Medina, the Technical Director — ^Water, Atkins. Nice 
to have you with us today. Look forward to your testimony; 
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The Honorable Ken Cuccinelli, one of our distinguished guests. 
Wonderful to have you here with us today, who has a long record 
on transportation and environmental issues; 

Mr. Greg Cohen, President and CEO of the American Highway 
Users Alliance; and Mr. Andre Monette, Attorney, Best & Krieger. 

We welcome all of you. As is the tradition of our committee, your 
entire testimonies will be made part of our record. You may pro- 
ceed as you wish. 

But before we do that, we have an introduction by Senator 
Merkley, as promised. 

Senator Merkley. Thank you very much, Mr. Chair. I am very 
pleased to introduce Paul Mather from the State of Oregon, who is 
the Highway Division Administrator at the Oregon Department of 
Transportation. He has been working with ODOT since 1983. 
ODOT has a long history of proactively working with other State 
and Federal agencies to protect Oregon’s environment and move 
forward on projects in a timely and cost-effective way. 

Since salmon was added to the endangered species list, ODOT 
had to submit a large portion of its plans through a new regulatory 
process. In response, ODOT, including Mr. Mather, have worked 
alongside several State and Federal agencies to develop a common 
understanding for reviewing projects which has led to a stream- 
lined approval process and improved management of polluted run- 
off. 

In addition, ODOT has been implementing programs to reduce 
polluted runoff within its day-to-day highway operations that have 
had a positive result in reducing the amount of pollutants entering 
the water supply. 

While ODOT has been very aggressive in tackling polluted run- 
off, it is currently working on developing a more strategic plan to 
help anticipate the need for stormwater runoff management and 
meet the requirements of both the State of Oregon and Federal 
laws. 

I am just going to conclude by noting that I am delighted that 
Mr. Mather has been so involved in this important area and is 
bringing his expertise to share with us before the committee. Wel- 
come. 

Senator Cardin. Mr. Mather, you may proceed. 

STATEMENT OF PETER MATHER, HIGHWAY DIVISION ADMIN- 
ISTRATOR, OREGON DEPARTMENT OF TRANSPORTATION 

Mr. Mather. Thank you. Senator Merkley, for the nice remarks. 

Mr. Chairman, Senator Vitter, thank you for the opportunity to 
testify here today. I am Paul Mather, Highway Division Adminis- 
trator for the Oregon Department of Transportation. 

Protecting the environment is a core value for Oregonians, and 
the Oregon Department of Transportation is doing its part to pro- 
tect our streams and rivers from stormwater runoff from our high- 
ways. In response to the listing of salmon as a threatened species 
under the Endangered Species Act, ODOT has worked with the 
State and Federal regulatory partners to develop and implement a 
set of measures to address stormwater. By implementing these 
measures, ODOT will progressively reduce the impacts highways 
have on the quality of the State’s waters. 
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These measures were negotiated with our regulatory partners 
and address the unique circumstances we face in the Pacific North- 
west. This negotiation allowed us to achieve the regulatory goals 
around environmental protection while protecting ODOT’s regu- 
latory certainty and measures that can be implemented at a rea- 
sonable cost. The approach we developed includes flexibility in how 
we meet the performance standards for a project, allowing for off- 
site mitigation where site conditions at a project make it difficult 
to achieve the goals onsite. This allows progress to be made on 
water quality without derailing important transportation projects. 

Going forward, ODOT hopes to work with regulatory agencies to 
move away from the project-by-project approach and develop a 
more strategic watershed-based effort that focuses on areas where 
improvements to highways can have the greatest environmental 
benefit at a reasonable cost. While Federal direction in this area 
could improve environmental outcomes, any nationwide effort 
needs to take into account the unique circumstances in each State 
while allow flexibility for negotiating mutually beneficial outcomes 
between regulators and transportation agencies. 

To summarize my remaining testimony, I would like to close just 
with a couple main points that I think are key take-always from 
my testimony. 

First, ODOT has found success by building a strong relationship 
in agreements with regulatory agencies. The biggest barrier to 
building these relationships was trust. It took us 2 years to develop 
the streamlined process we use today. It took us, ODOT, taking 
ownership of our responsibility and it took regulatory agencies 
changing their focus away from rules and regulations, and focusing 
on the overall improvement to water quality in the watershed. 

My second point is funding. We need funding to build and main- 
tain these features. Without long-term funding, planning for com- 
plex projects is very difficult. To invest in new techniques and proc- 
esses, we need long-term funding we can count on. The catalyst in 
Oregon for the development of our streamlined process was a major 
investment by the Oregon legislature in transportation. 

Mr. Chairman, members of the committee, again, thank you for 
the opportunity to testify and share a few thoughts from Oregon. 

[The prepared statement of Mr. Mather follows:] 
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Infrastructure Stormwater Runoff 
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(ntroduction 

Protecting the environment is a core value of Oregonians, and the Oregon Department of 
Transportation (ODOT) is doing its part to protect our streams and rivers from stormwater runoff from 
our highways. In response to the listing of salmon as a threatened species under the Endangered Species 
Act, ODOT has worked with its state and federal regulatory partners to develop and implement a set of 
measures to address stormwater from road projects that increase the amount of impervious surface. By 
implementing these measures ODOT will progressively reduce the impacts of the highway system on the 
quality of the state's waters. 

These measures were negotiated with our regulatory partners and address the unique circumstances we 
face in the Pacific Northwest. This negotiation allowed us to achieve the regulators' goals around 
environmental protection while providing ODOT regulatory certainty and measures that can be 
implemented at a reasonable cost. The approach we developed includes flexibility in how we meet the 
performance standard for a project, allowing for off-site mitigation where site conditions at a project 
make it difficult to achieve the goal on-site. This allows progress to be made on water quality without 
derailing important transportation projects. 


Going forward, ODOT hopes to work with regulatory agencies to move away from a project-by-project 
approach and develop a more strategic, watershed-based effort that focuses on areas where 
improvements to highways can have the greatest environmental benefit at a reasonable cost. While 
federal direction in this area could improve environmental outcomes, any nationwide effort needs to 
take into account the unique circumstances in each state while allowing flexibility for negotiating 
mutually beneficial outcomes between regulators and transportation agencies, 

ODOT's Approach to Environmental Protection 

Oregon, with its strong green ethos and focus on environmental stewardship and sustainability, has 
been a leader in ensuring that transportation projects complement rather than compromise the natural 
and built environment. ODOT's approach focuses on green outcomes, not red tape, and works to 
streamline regulatory processes while improving environmental outcomes. We work to build the 
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concept of "environmental uplift" into all of our programs so that we are leaving the environment in a 
better condition than we found it. We have found that working closely with all of our regulatory 
partners and coordinating programmatic agreements that offer a single set of terms and conditions can 
lead to improved environmental outcomes while reducing our costs and improving project delivery 
timelines. 

For example, ODOT recently faced the need to repairer replace nearly 300 bridges In a decade under 
the Oregon Transportation Investment Act (OTIA) ill State Bridge Delivery Program. In response, ODOT 
worked with regulatory agencies to develop programmatic agreements that allowed ODOT to develop 
projects that met certain terms and conditions agreed to by regulatory agencies. These projects then 
received an expedited review and moved quickly through the permitting process, in the end, ODOT 
saved time as well as an estimated $73 million in delivering the projects, and the terms and conditions 
negotiated with regulatory agencies ensured the projects actually enhanced the environment. 

Stormwater Management for Highway Projects 

ODOT's management of highway runoff has evolved considerably over the last 25 years, going from 
occasionally treating stormwater from new impervious surface area to routinely treating ail of a 
project's pavement. In the beginning, the decision to treat stormwater was based on an analysis of 
whether a project would result In exceeding toxicity criteria or other water quality standards. This 
approach was incorporated into the stormwater management plan in ODOT's permits. Regulatory 
oversight over individual projects was limited to projects needing water quality certification from the 
Oregon Department of Environmental Quality (DEQ)— the state's environmental regulatory agency— for 
projects requiring a permit from the Corps of Engineers for filling in waters and wetlands of the United 
States. DEQ did not require submittal of project stormwater management plan reports. 

The Endangered Species Act (ESA) listing of salmon in Oregon's rivers and streams added a layer of 
complexity to the regulation of highway runoff. The National Marine Fisheries Service (NMFS), which has 
regulatory authority for the recovery of salmon listed under the ESA, recognized that highway runoff 
was a contributor to the conditions leading to the fish's decline and began including evaluation of 
stormwater impacts in Biological Opinions. As a result, ODOT and NMFS faced uncertainty about how to 
address stormwater in projects. For the first time ODOT was faced with regulatory review of stormwater 
for a large percentage of its projects, with requirements and demands varying from one to the next. 

One major project was held up for a year and a half because of delayed review by NMFS. Furthermore, 
DEQ responded to increased understanding of the impact of stormwater by tightening up their review 
and requirements, but without clear guidance. Unfortunately, there was no consistency between DEQ 
and NMFS, leading to consternation at ODOT when plans acceptable to one agency were rejected by the 
other. 

The programmatic permitting for the OTIA III Bridge Program included stormwater requirements, which 
functioned well. The increasing awareness of the adverse effects of stormwater, particularly of metal 
pollution, led to escalating requirements outside of the OTIA III projects, and once again inconsistency 
between regulatory agencies. By the middle of the 2000s, all parties were frustrated and project delays 
due to stormwater were a real possibility. At that point, ODOT convened a multi-agency panel to 
develop practical and consistent highway runoff management criteria. 

ODOT, NMFS and DEQ were the primary agencies on the Stormwater Action Team (SWAT), but other 
state and federal agencies— including the Federal highway Administration (FHWA), U.S. Fish and Wildlife 
Service (USFWS), Oregon Department of Fish and Wildlife (ODFW) and the Environmental Protection 
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Agency (EPA)— also participated and offered input. ODOTs goals were to develop stormwater 
management criteria that were permittable and constructible, while providing certainty in scope, 
schedule and budget. NMFS and DEQ were looking for criteria that would protect listed fish and the 
quality of the waters of the state, and would lead overtime to an improvement in conditions. Every 
agency wanted improved regulatory efficiency. 

The key issues addressed by the SWAT were thresholds for requiring stormwater management for 
environmental protection and the level of treatment to be required. The latter involved setting the size 
of storm to design for, identifying the area to be treated for each project, and determining how the 
stormwater is to be treated. Both water quality and hydrologic issues around volume of flows were 
included in the work. Authorities and limitations of the various agencies had to be considered, as well 
as practicality. Ail decisions were based on Information from technical literature review and, where 
warranted, data analysis. After two years, the SWAT achieved mutual understanding and consensus on 
stormwater management criteria. 

The water quality criteria developed by the SWAT Is to treat the stormwater generated by the water 
quality storm from the project contributing Impervious area, using best management practices (BMPs) 
that are effective at treating the range of standard highway runoff pollutants. All three elements are 
defined, and the list of BMPs Is expected to change with ongoing research and development. The 
favored BMPs all incorporate substantial infiltration into the ground or filtration through a medium that 
removes pollution. Examples include bioretention basins, media filter drains, roadside vegetated filter 
strips and amended soil bioswales. Treatment is required when new pavement is put down, the 
drainage system is substantially changed, bridges and stream culverts are replaced, widened or newly 
built, or major reconstruction of a highway completely removes or replaces the pavement. There are 
common sense exemptions for new bicycle/pedestrian paths and minor features such as guardrail flares 
or bus pullouts. 



Implementation began at the individual project level, with the criteria included in NMFS biological 
opinions (BOs) and forming the basis of review for Clean Water Act (CWA) Section 401 Water Quality 
Certifications from DEQ. They were soon incorporated into programmatic Biological Opinions (BOs) from 
NMFS and incorporated into ODOT standards, manuals, and guidance documents. The use of 
programmatic BOs and a consistent standard has given ODOT certainty and made the BO and CWA 
Section 401 processes much more efficient. 
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A number of decisions by the SWAT were particularly crucial. Most importantly, the criteria are focused 
on providing high quality treatment of the stormwater using a set of preferred best management 
practices (BMPs), and not on achieving specific numeric pollutant concentration or removal levels. The 
SWAT decided that given the complexity and variability of stormwater, the science for selecting such 
levels was not there, and the problems associated with design and compliance monitoring are 
significant. More benefit could be achieved by having several projects do a good job of treating highway 
runoff than getting one job perfect. This is based on a system-level view of the impacts rather than a 
focus on individual projects. Second, all of the stormwater from the project would be subject to 
treatment, not just the new pavement or some percentage thereof. Third, the threshold for treatment 
would be project elements and scale rather than assessment of individual project impacts. And fourth, 
recognizing that site conditions may limit the ability to fully achieve the treatment goals, off-project 
mitigation is acceptable on a case by case basis. 

For ODOT, the primary benefit of this approach has been certainty. ODOT hydraulics engineers and 
environmental staff have a clear idea of what and how stormwater should be treated. There is no more 
regulatory haggling and back and forth as ODOT and the resource agencies negotiate over what should 
be done on a project. By incorporating the stormwater management criteria in programmatic BOs, 
stormwater is not likely to cause project delays. The explicit ability to deal with difficult sites by using 
off-project mitigation allows those projects to go ahead without incurring excessive costs. The resource 
and regulatory agencies will see ongoing progress toward water quality improvement across the state as 
more of the state highway system is provided with stormwater treatment. They also benefit from the 
regulatory efficiencies at a time when they have stagnant or declining resources. 

Other Stormwater Efforts at ODOT 

New projects that increase impervious surface aren't the only areas where ODOT makes an effort to 
reduce stormwater impacts from the state highway system. For example, ODOT also operates a retrofit 
program that focuses on stand-alone projects that address some of the most significant stormwater 
challenges on the state highway system. This program allocated $8.4 million for 14 projects in the 
Willamette River Watershed, primarily in urbanized areas, that Involve Installing a new stormwater 
treatment facility along a stretch of highway where no treatment currently exists. 

Routine day to day highway maintenance and operations practices are also conducted in a manner to 
minimize the opportunity for contaminants to enter Oregon's waters. Examples Include cleaning up 
spills from crashes on the system immediately and thoroughly, inspecting the drainage system for Illicit 
discharges from third parties and neighbors, and removing sediment from ditches and storm water 
inlets. The ODOT Maintenance Blue Book provides a clear set of standard procedures for conducting 
maintenance activities in a way that protects water quality and other environmental resources. All 
ODOT maintenance yards participate in the Environmental Management System (EMS) program. The 
EMS Manual is ODOT's written stormwater management plan forthe maintenance yards. The EMS 
program provides methods for pollutant source identification plus consistent, practical BMPs for source 
control and pollutant removal. 

Looking to the Future 

In the long-term, ODOT hopes to move away from simply addressing highway runoff on a project-by- 
project basis to a more strategic and holistic approach. We are endeavoring to develop a strategic 
program that uses asset management, planning and a watershed approach to anticipate where ODOT 
will have stormwater management needs, challenges and opportunities, and where ODOT can take 
steps that will have superior environmental benefit. Such an approach will allow ODOT to proactively 
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select and site treatment facilities in a corridor, reducing the life-cycle burden of multiple individual 
projects. Stormwater mitigation banking, if thoughtfully sited within a watershed, can more than 
compensate for the impacts of stormwater from roadway segments where treatment is not practical. 
Watershed priorities and high value locations can be targeted, providing more ecologic uplift than could 
be achieved by on-site treatment, potentially at a cost savings for ODOT. The establishment of mutually 
agreed on water resources goals and stormwater management criteria with our regulatory partners, and 
their recognition of the need and advantages of flexibility in meeting them has been a necessary and 
important first step. 

The major challenge for ODOT and the rest of the nation is limited resources and increasing demand. 
New BMPs are developed with uncertain maintenance requirements, and the lifecycle costs of many 
traditional ones are poorly understood. ODOT is sandwiched between the increasing costs on the one 
hand and the push to eventually treat most of its stormwater on the other. The areas of the greatest 
concern, urban highways, are also the areas where costs associated with treatment - including right-of- 
way, construction and maintenance - are the highest. As we construct more stormwater treatment 
facilities the demand on ODOT's maintenance forces continues to grow. Even with the flexibility we 
have now, projects occasionally have to incorporate facilities that are expensive to maintain without 
assurance of a commensurate benefit. In any case, more facilities will be constructed and will have to 
be maintained. ODOT's challenge is to manage that growth so maintenance of these facilities does not 
become overwhelming. 

Developing and implementing a strategic stormwater program will take time, effort and resources. 

ODOT is convinced that doing so will be beneficial for both the agency and the natural resources it is 
committed to protecting. 

Conclusion 

ODOT takes our responsibility for addressing stormwater from our roadways very seriously. Working 
with our regulatory partners, we have been able to develop a stormwater management program that 
will make significant progress over time. The agreement reached with regulatory partners created a 
win-win situation in which ODOT was offered certainty around project scope, schedule and budget and 
regulatory agencies received a commitment for significant environmental Improvements. The 
agreement allows for cost-effective methods of addressing stormwater, including through off-site 
mitigation. Going forward, we hope to be able to modify our approach from a project-by-project effort 
to a more strategic, watershed level approach that will have even more benefit to the environment 
while reducing costs. 


Any nationwide effort needs to take into account the unique circumstances in each state while allowing 
flexibility for negotiating mutually beneficial outcomes between regulators and transportation agencies. 
For Oregon, the primary driver of our effort was the listing of salmon under the Endangered Species Act, 
which created very unique needs that don't prevail across the nation. Other areas of the nation will 
need to address their unique circumstances, so federal regulations should avoid a one-size-fits-all 
approach and instead incentivize approaches such as Oregon's that bring regulators together with 
transportation agencies to work out the best solutions. 



13 


Environment and Public Works Committee 
Hearing on Solving the Problem of Polluted 
Transportation Infrastructure Stormwater Runoff 

May 13, 2014 

Follow-Up Questions for Written Submission 
For Paul Mather, Oregon DOT Highway Division Administrator 


Senator Ben Cardin 

1) What are the specific water quality goals or standards that ODOT is aiming to achieve by 
incorporating advanced stormwater mitigation practices into the design of roadways? 

The primary goal is that of protecting and improving the quality of the water in the state's rivers, 
streams, lakes and estuaries. In Oregon, there are two parallel objectives: meeting state water quality 
standards, and protecting and advancing the recovery of aquatic species listed as Threatened or 
Endangered under the Endangered Species Act. 

A multi-agency working group—ODOT, Oregon Department of Environmental Quality (DEQ), National 
Marine Fisheries Service (NMFS) and other resource and regulatory agencies) determined that numerical 
pollutant load or concentration criteria were not appropriate for highway runoff This was because of 
the highly variable nature of highway runoff, the very limited control a DOT has of the sources of 
pollutants in runoff and the near impossibility of adequately and effectively monitoring runoff to 
demonstrate compliance. Instead, the working group developed stormwater management standards 
based on providing effective treatment for all of the normal runoff pollutants and treating runoff from 
the entire project's impervious surface. ODOT's guidance states that projects wilt "Treat all the runoff 
from a project's Contributing Impervious Area generated by the Water Quality Design Storm by using 
Preferred Best Management Practices". Designing and constructing projects under this standard is 
progressively leading to treatment of stormwater from all state highways. Flexibility for projects is 
provided by allowing off-praject mitigation, developed in coordination with the resource and regulatory 
agencies. 

The working group also recognized that hydrologic changes caused by highway projects could be 
detrimental to the aquatic habitats of the state, so it was necessary to have criteria that protected 
stream channel form and processes. With the assistance of hydrologists and fluvial geomorphologists, 
the working group identified the range of flows that needed to be maintained in their frequency and 
duration. Specifically, this is from about 80% of the bankfull discharge up to the bank overtopping event 
or the 10 year event, whichever is less. Waterbodies with upstream watersheds of 100 square miles or 
more, lakes, reservoirs and estuaries are exempt from the flow control requirement. Flood control 
requirements are in addition to the flow control requirement Off-site mitigation is also allowable on a 
case by case basis. 
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2) What specific stormwater control measures (Best Management Practices) has ODOT adopted into its 
roadway designs? 

ODOT and its regulatory partners have agreed that certain types of BMPs are effective at treating 
highway runoff The most common are: 

• Sheetflow from the highway across vegetated filter strips, enhanced as necessary ta promote 
treatment and infiltration. 

• Bioretention focilities that hold stormwater until it can either infiltrate into the ground or filter 
down through a media designed to remove pollutants before being collected and discharged. 
These may be large or small. (The media is important, and we follow research on the type ond 
effectiveness of the various mixes.) 

• Bioswales, linear flow-through facilities with enhanced soil and vegetation (in the right climate) 
that filter stormwater and promotes contact with the soil for pollutant removal. Infiltration con 
be an important, though secondary component of the treatment process. 

• Media Filter Drains, originally developed by Washington DOT, which ore linear facilities along 
the highway that capture stormwater as it sheet flows off the pavement and down into 
subsurface media before being collected and discharged. Both WoshDOT and ODOT have been 
experimenting with alternative designs useable in different situations. 

• Proprietary media filter devices . ODOT uses those that have been certified by the Washington 
State TAPE program as providing "enhanced treatment". These are used in developed areas 
where other treatment techniques are not practical. 

• Treatment wetlands, which are artificially constructed wetlands specifically designed to remove 
pollutants from stormwater. ODOT has little experience with them, but along with the 
regulatory agencies considers treatment wetlands as effective BMPs. 

• For flow control ODOT uses detention basins and infiltration facilities, including UlCs. These are 
usually combined with water quality treatment BMPs (swales in the bosin treating the water 
quality design flows). We have used wetland mitigation sites for detention of treated 
stormwater. For least one project, poor quality agricultural land is being converted to forest, 
which produces less runoff to compensate for new impervious surface area. 

ODOT follows research on highway stormwater BMPs, ond uses the results to improve and modify BMP 
design guidance. 


3) Under what circumstances (t.e. hydrology of the landscape, size of the road, known impairments on a 
proximate waterbody, etc.) does ODOT apply these standards? 

Specific project elements trigger the stormwater management requirements. For water quality these 
are: 

• Construct new pavement that increases capacity, widens the road prism, or relocates the 
roadway. Examples include adding travel lanes, passing lanes or turn refuges, shoulder widening, 
and highway or intersection realignments. 

• Realign the roadway, even if there is a reduction in Contributing Impervious Area (CIA). 

• Increase the CIA within the project area. Along with adding new pavement, this could result from 
grade changes that couse highway runoff to flow into the project area that previously did not do 
so. 
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• Reconstruct o section of roodway pavement down to subgrade. This covers projects where the 
intent is to rebuild the roadway, not minor, localized repairs of the roadbed. 

• Rehabilitate, restore or widen a bridge to repair structural or functional deficiencies that are too 
complicated to be corrected through normal maintenance (e.g., external post-tensioning, 
supplementary dampening). The primary trigger is expanding the width of the bridge deck. 
Seismic retrofits that make a bridge more resistant to earthquake damage are not triggers so 
long as the bridge deck is not expanded nor the drainage system substantially modified. 

• Replace a stream crossing. This includes both bridges and culverts. 

• Change the location, type or size of stormwater conveyance. This includes placing curbing where 
previously not present. Changing inlet locations does not require stormwater management 
unless stormwater from outside the pre-project CIA is captured as a result of the relocation. 

A number of small actions, such os additional paving for guardrail flares and sidewalks are exempt, since 
they have little or no effect on water quality. 

Flow control requirements are triggered when a project increases the peak discharge from the 10 year 24 
hour storm by greater than 0. 5 cubic feet per second (cfs), and the project discharges into a stream with 
an upstream watershed smaller than 100 square miles. Projects discharging into lakes, reservoirs or 
estuaries are exempt from flow control requirements. 


4) Does ODOT generally accept and understand the Impacts that the transportation assets it manages 
can have on \A/ater quality and aquatic habitat if it does not properly manage the stormwater that flows 
off of its roads? 

Yes, this is a major reason ODOT has put a great deal of effort into the collaborative approach with its 
regulatory and resource agency partners. We also fund research projects investigating improved 
treatment techniques and understanding highway runoff. 


5) Has the Incorporation of advanced stormwater control measures dramatically changed the cost of 
roadway projects in your state? 

Overall the increase in cost has not been large, but individual projects have had to spend considerable 
amounts of money to provide for water quality and flow control measures. Cost is one factor taken into 
account when evaluating if off-praject mitigation is warranted. As described below, efficiencies in 
permitting provide a counterbalance to the extra costs involved in meeting the stormwater management 
criteria. 


6) Is Oregon DOT’S incorporation of effective stormwater mitigation facilities into the design of its 
highways prohibiting Oregon DOT from pursuing ail of the road projects it would like to construct? 

Adopting more stringen t standards for anything usually comes with additional costs, and this has been 
the case with stormwater. However, the savings resulting from the collaboratively developed 
programmatic permitting and environmental performance standard approach mitigate increased project 
construction casts. The OTIA III Bridge Program estimated the cast savings from this approach at about 
$60,000,000 out of a $1.3 billion budget. The savings came from reduced regulatory review and 
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negotiation time ond reduced redesign due to unonticipoted regulatory agency demands. We expect that 
the same holds true for the rest of our program as a whole. The flexibility built into the programmatic 
permits prevents projects from having to spend an inordinate amount of their funds on stormwater 
management On the other hand, the increasing number of BMPs is putting a strain on our Maintenance 
budget and wifi continue to do so. The strategic approach to stormwater management will help manage 
this increasing burden, but will not eliminate it What is needed is a long term funding commitment for 
transportation projects forced an maintaining the system we have. 


7) How has ODOT worked with the state's MS4 counties and cities to develop its design standards? 

The basic stormwater management standards were developed by the multi-agency working group. 
Because the focus was on highway projects, the counties were not included, but the results and decisions 
have been presented to them in numerous forums. The actual technical design standards for BMPs were 
released in draft for open public comment, which included cities and counties. 

For its first NPDES MS4 permit (National Pollutant Discharge Elimination System Municipal Separated 
Storm Sewer System) ODOT was a co-permittee with each of the cities and counties that required the 
permit. While our relations with the co-permittees were good, the differences between highway 
stormwater issues and those of cities and counties made the permit process and conditions clumsy. 
ODOT does coordinate with the local authorities on joint projects. 


8) Can you describe the working relationship you have in developing and implementing the necessary 
measures needed to reduce highway runoff? 

Prior to the OTIA III project the relationship between ODOT ond the state and federal resource and 
regulatory agencies was a varying level of wariness and mutual suspicion, though only occasionally 
directly antagonistic. Negotiations an project permits could be extended, complicated and frustrating. 
Following the establishment of Oregon's innovative Collaborative Environmental and Transportation 
Agreement for Streamlining (CETAS) and the initiation of the OTIA III Bridge Program, where ODOT took 
the initiative ta approach the regulatory agencies and showed a true willingness to address 
environmental concerns, the level of mutual trust increased. 

The stormwater working group, referred to as the Stormwater Action Team (SWAT), wos established 
during a period when NMFS and DEQ were both placing demands on ODOT for stormwater 
management. However, there was no consistency, so projects were finding that what satisfied one 
agency was not acceptable to the other. Time and money were spent in drawn out negotiations and 
redesign, threatening project timelines and budgets. 

The work of the SWAT took two years to complete. The most difficult part of the process was 
establishing a common language and gaining a mutual understanding of each agency's goals, authority 
ond limitations. Establishing and maintaining mutual trust was vital for the process. The regulatory 
agencies had to demonstrate that it wos not their intent or desire to hinder or second guess 
transportation projects. ODOT had ta show that it was willing to take actions to protect and improve 
water resources. All parties agreed that technical stormwater management criteria had to be based on 
science, while recognizing that in the realm af stormwater and hydrology much remains to be learned. 
The use of technical experts (hydraulic engineers and fluvial geomorphologists) respected by all sides ta 
provide and evaluate information was important for the success of the process. 
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Discussions and negotiations were often frustrating and contentious. Progress was made because all 
sides agreed that both environmental uplift and transportation improvements were important, and that 
any resolution hod to benefit both. Importantly, the SWAT avoided having "the perfect is the enemy of 
the good" syndrome. 

Following the conclusion of the SWAT process, the development of stormwater conditions for 
programmatic Biological Opinions by NMFS was relatively easy, since the standards had already been 
developed. Nuances, clarifications and minor modifications based on experience with implementing the 
stormwoter standards have been included in these Biological Opinions, but the basics have remained the 
same, providing a stable set of expectations for both ODOT and the regulatory ogencies. 

Having well defined and accepted stormwater management standards along with the level of mutual 
trust developed in the SWAT process has led to Oregon DEQ allowing ODOT to internally review and 
approve stormwoter management plans required for Clean Water Act Section 401 Certification for 
projects with pre-certified Clean Water Act Section Nationwide 404 permits. Time and effort is saved for 
both ODOT and DEQ without compromising environmental protection. Both parties have a vested 
interest in maintaining the necessary level of trust. 

Occasionally, particularly early on, there have been difficulties in the implementation of the standards. 
These are generally the result of inadequate definitions, which are worked out through direct discussions 
between ODOT and regulatory agency staff. Individuals who do not understood the overall approach 
and level of flexibility in the stormwater standards did create problems, but these largely have been 
resolved. 

Recent experience has been that interactions between ODOT and the regulatory agencies have been 
solution oriented and pragmatic on both the program and project level. In our opinion, this is due to the 
amount of work put into developing and maintaining mutual trust, the collaborative effort in developing 
stormwater management standards, the mutual acceptance of pragmatic steps towards reaching 
idealistic goals, the realization that all of our missions are important, and the attitude In the state that 
we are all working together. 


9) Given the work that ODOT is already undertaking to reduce stormwater runoff from road assets, 
what degree of a federal requirement would ODOT be supportive of? 

ODOT would support a non-prescriptive requirement, with fairly high level goals. The goals can be 
idealistic, but should be lorge scale, and operate ot a system level rather than ot the project level. 
Compliance should be focused on continual substantial progress towards meeting the goal, not instant 
achievement of the goal. Flexibility in how standards are met is vital. 

The focus on federal requirements should be on improving the working relationship between DOTs and 
regulators, not regulations that con build walls between them. 


10) Instead of prescribing a specific federal standard, would a more preferable approach be a 
requirement for states to develop highway stormwater management standards that a state would 
develop and implement on its own? 
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Yes, to the extent that the requirement is clear as to the overarching goal sa states, regulatory agencies 
and DOTS understand what they are expected to achieve. It is important that the goal covers both sides 
of the equation, environmental protection and the improvement of the transportation system. DOTs and 
regulatory agencies, both state and federal, need to be given incentives to collaborate on developing the 
standards. 

Watershed priorities and stormwater management opportunities vary greatly across the country and 
even within a single state. Any sort of single prescriptive standard would inevitably result in a 
substantial amount of misdirected resources. 


11) How would you recommend Congress shape a federal program to reduce highway runoff to 
complement, or at the very least not place additional burdens on ODOT since you're ahead of the curve 
in responsibly managing highway stormwater runoff, the work that ODOT is already doing to reduce 
highway runoff? 

It is important to ODOT that any federal program does not override the standards and criteria for 
stormwater management that we have developed with state and federal resource and regulatory 
agencies. 

• Have clear, nan-prescriptive Program goals and objectives that allow for the wide variety of 
conditions and issues faced by DOTs and watersheds across the country. 

• Be clear how a new Federal stormwater program (and any accompanying regulations) is unique 
and its goals are not addressed under existing Federal programs, and coordinate ar integrate 
with other programs, not conflict or duplicate them. 

• Standards and criteria should be developed at the state level. 

• Promote and facilitate collaboration between state and federal transportation, resource and 
regulatory agencies to set standards that are achievable locally through practical and cost 
effective means. 

• Promote flexibility in meeting standards and criteria by supporting a system/watershed 
approach for managing stormwater and mitigation. 

• Provide incentives and support for making progress towards program goals. 

• Recognize that DOTs ore unique and hove the ability to manage their own stormwater, but not 
stormwater generated by others. 

• Provide support for the development of strategic stormwater management programs, 
stormwater facility construction, and the maintenance of the stormwater infrastructure. 

• Provide the technical resources necessary to assist in the development of stormwater 
management standards. 


12) How much of your road building budget goes into incorporating stormwater controls on highway 
assets? 

A survey of ODOT hydraulic engineers found that costs for stormwater management for environmental 
protection varies widely between projects. For individual projects requiring stormwater management 
the percentage of the budget ranged from 1% to 15%, with an average of about 8%. Costs in urbanized 
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areas ore usually higher than in rural areas because of the constraints of existing development and right- 
of-way costs. The ability to use off-project mitigation when on-site treatment is not practical gives ODOT 
a tool for avoiding excessive costs. 


13) How does better management of highway stormwater runoff reduce road edge soil erosion and the 
prevention of sheering of hillsides either directly adjacent to roadways of the hills and mounds that 
roadbeds are constructed on top of help maintain the condition of roadside embankments, prolong the 
useful life of highway assets and reduce the frequency and intensity of maintenance and repair work? 

ODOT has long designed its highway drainage system to avoid stormwater damages to our facilities, 
including preventing stormwater from saturating and lubricating landslides. Conscientious permanent 
erosion control protects highway side stapes and allows them to be used as o stormwater management 
BMP. 
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Senator Cardin. Thank you very much. 

Mr. Gibson. 

STATEMENT OF JAMES P. GIBSON, JR., DIRECTOR OF INTE- 
GRATED WATERSHED MANAGEMENT, SANITATION DISTRICT 

NO. 1 OF NORTHERN KENTUCKY 

Mr. Gibson. Chairman Cardin, Ranking Member Vitter, and 
other members of the subcommittee, I appreciate the opportunity 
to speak before you this afternoon. My name is Jim Gibson and I 
am the Director of Integrated Watershed Management for SDl. 

As the second largest public sewer utility in Kentucky, SDl pro- 
vides regional wastewater and stormwater services to approxi- 
mately 300,000 residents and 35 municipal jurisdictions in North- 
ern Kentucky. Stormwater management is an essential service in 
Northern Kentucky. It protects against property damage, that is, 
flooding and erosion, and it preserves the integrity of approxi- 
mately 1500 miles of Northern Kentucky stream miles. 

I would like to briefly touch on three impacts associated with 
stormwater management — stream damage, property damage, infra- 
structure damage — highlight some regulatory obligations, and then 
conclude with the need for a regional calibrated standard. 

First is impacts to stream. Stream integrity is rooted in the nat- 
ural flow regime, the hydrology, of a watershed. Alteration of the 
landscape in any way, but particularly the addition of impervious 
surface, drastically changes the hydrology of a watershed and 
therefore impacts overall integrity of streams. For this reason, 
stormwater management is crucial for protecting our waterways. 

Second is impacts to property. Absent or inadequate stormwater 
management has been documented across the U.S. to accelerate 
stream instability, bank erosion, and channel enlargement down- 
stream. This is also apparent in Northern Kentucky based on sev- 
eral accounts offered by property owners that described dramatic 
changes in stream morphology after a watershed has been devel- 
oped. These anecdotal observations are supported by SDl’s exten- 
sive hydro modification monitoring program, which has docu- 
mented at channel area, width, and depth of streams draining de- 
veloped are significantly larger than those draining undeveloped 
watersheds of similar size. 

Third, impacts to infrastructure. Impacts of unstable streams to 
adjacent infrastructure and property have been documented for 
over 30 years. As unstable streams become wider and deeper, they 
often expose and damage infrastructure in adjacent riparian zones. 
An ongoing review of costs from recent projects in our region re- 
vealed that in one Northern Kentucky County alone, during 2011, 
approximately $3 million was spent on stormwater-related repairs 
associated with State-funded roadways. 

Next, meeting water quality obligations. Currently, MS4 per- 
mitted dischargers, such as cities, counties, and special utility dis- 
tricts, are required to invest in controls to manage stormwater run- 
off. One of the largest contributors of impervious areas and, there- 
fore, stormwater runoff in the U.S. is transportation infrastructure. 
In Northern Kentucky, pavement, including roadways, accounts for 
approximately 63 percent of the total impervious area, and State 
roads are one of the largest single entity sources of this impervious 
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area, comprising approximately 24 percent of those paved surfaces. 
Given the contribution of State roadways to the total impervious 
area of Northern Kentucky, it is highly unlikely that even the best 
stormwater management practices applied to the remaining imper- 
vious areas would adequately protect the integrity of Northern 
Kentucky streams. 

Finally, the need for a regionally calibrated stormwater manage- 
ment. SDl’s experience shows that effective stormwater manage- 
ment is not necessarily one-size-fits-all. Although national stand- 
ards can play an important role, SDl has taken the initiative to 
develop a regionally calibrated approach that is protective of local 
streams but, more importantly, the feasibility of Northern Ken- 
tucky’s region. SDl’s extensive data collection and modeling efforts 
are consistent with international literature that indicates man- 
aging stormwater to match the natural disturbance regime is a key 
design goal to promoting ecological and geomorphic integrity. 

In conclusion, stormwater runoff does not respect political or geo- 
graphical boundaries, nor the agency that is responsible for that 
impervious surface. Impervious surfaces that are exempt from ade- 
quate stormwater management, such as Federal/State roadways, 
comes at the expense of other entities, such as downstream prop- 
erty owners who lose land from accelerated stream erosion or regu- 
lated stormwater utilities who might be burdened with future regu- 
latory obligations associated with impaired or degraded waterways. 

Additionally, inadequate stormwater management from imper- 
vious surfaces contributes to stream erosion that, in turn, impacts 
adjacent infrastructure. Therefore, adequate stormwater manage- 
ment of all impervious surfaces is not only in the best interest of 
stormwater utilities, but also in the interest of Federal and State 
Transportation Departments for a more sustainable approach to 
managing infrastructure. Ensuring that adequate stormwater man- 
agement is implemented on all impervious surfaces goes beyond 
our Nation’s water quality. Adequate stormwater management is in 
the best interest of anyone who pays a stormwater bill, a power 
bill, or even gas tax, because ineffective stormwater management 
causes impacts to those utilities that require repairs that are ulti- 
mately funded by ratepayers. 

On behalf of Sanitation District No. 1, we thank you for the op- 
portunity to provide this testimony. 

[The prepared statement of Mr. Gibson follows:] 
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Environment and Public Works Committee -Chairman: Senator Boxer; Ranking Member: 

Senator Vitter 

Water and Wildlife Subcommittee - Chairman: Senator Cardin; Ranking Member: Senator 

Boozman 

Scheduled for 5/13/14 

Witness: James P. Gibson, Jr., Director of Integrated Watershed Management for Sanitation District No. 
1 (SDl) of Northern Kentucky 

Mr. Gibson joined SDl in 2000 and was appointed Director of Water Resources in 2007, 
which was reorganized into the Integrated Watershed Management Department in 
2013. The Integrated Watershed Management Department, which consists of a 
multidisciplinary staff of biologists, engineers and scientists, implements Northern 
Kentucky's regional storm water management program, including compliance with EPA's 
MS4 Phase II storm water regulations. Additionally, the department conducts 
comprehensive watershed assessments (i.e., water quality, biological and flow 
monitoring) and manages watershed model development throughout Northern 
Kentucky. 

Prior to joining SDl, Mr. Gibson was employed for six years with the Ohio River Valley 
Water Sanitation Commission (ORSANCO - an interstate regulatory agency representing 
eight states and the Federal Government concerning water pollution control, primarily 
for the Ohio River) located in Cincinnati, Ohio. While at ORSANCO, Mr. Gibson was 
primarily involved in the development and management of ORSANCO's national 
demonstration studies to identify the impacts of wet weather on the water quality of 
the Ohio River. 

As the second largest public sewer utility in Kentucky, SDl of Northern Kentucky provides regional 
wastewater and storm water services to approximately 300,000 residents and 35 municipal jurisdictions 
in the three-county area of Boone, Campbell and Kenton. Storm water management is an essential 
service to Northern Kentucky— it offers protection to limit property damage from runoff, as well as the 
preservation of the integrity of approximately 1,500 miles of streams that drain watersheds within the 
3-county area. In order to be effective, storm water management must be comprehensively 
implemented throughout an entire watershed in a coordinated effort that integrates all storm water 
management initiatives, including both public and private entities. 

The value of effective storm water management is most apparent in catchment areas that do not 
currently have adequate measures for managing storm water runoff. Absent or otherwise ineffective 
storm water management causes substantial impacts to the quality of our local waterways— impacts 
that clearly do not meet the intent of the Clean Water Act. Beyond water quality (i.e,, the physical. 
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chemical, and biological integrity of waterways), inadequate storm water management can directly 
impact SDl customers with property damage (e.g., flooding and erosion), and indirectly through 
increased rates required to repair damaged infrastructure, as well as additional regulatory compliance 
burdens associated with impaired waterways. 

Water Quality /Stream Health; Stream integrity is rooted in the natural flow regime, the hydrology, of a 
watershed {Poff et ai., 1997). Alteration of the landscape in any way, but particularly the addition of 
impervious surface, drastically changes the hydrology of a watershed, and therefore impacts the overall 
integrity ofthe stream, as demonstrated by The Stream Function Pyramid below (Harmon et a!., 2012) 
(Figure 1). For this reason, storm water management is crucial for protecting the physical, chemical, and 
biological integrity of our nation's waterways— the three central objectives ofthe Clean Water Act. 
Inadequate storm water management strategies can lead to excess pollutants carried from impervious 
surfaces to waterways, such as oils, road salts, and metals and can also create excessively erosive flows 
that degrade habitat (Fitzpatrick and Peppier, 2010) and erode stream banks. This accelerated erosion 
has been identified as a dominant source of excess sediment in streams (Simon and Kiimetz, 2008)— one 
of the nation's most widely documented water quality impairments (e.g., KDOW, 2008; OEPA, 2010). 

The aggregate effect of all of these impacts is degraded biological communities in watersheds with 
moderate and high levels of impervious cover such as pavement and roofs (Walsh et al., 2005). 


Biological 
siophemical» 
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Figure 1. The Stream Function Pyramid (adapted from Harmon et al., 2012) demonstrates the 
cumulative nature that changes to a watershed's hydrology can have. Conventional and/or no storm 
water controls can exacerbate impacts, whereas storm water management techniques that seek to 
mimic natural hydrology and/or disturbance could reduce these same impacts. 
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Flooding: Storm water management impacts public and private property (Figure 2) because excess 
runoff from impervious surfaces upstream can increase flooding downstream (e.g., Sauer et al., 1983). 
This is evident even with conventional storm waterflood controls, such as detention basins designed 
only to control peak flow rates, which extend durations of flood peaks and aggregate downstream flood 
peaks (Atlanta, 2001), This is also supported with numerous complaints of property owners in Northern 
Kentucky who have expressed concern over local flooding. Several property owners can attest that the 
stream on their property rarely, if ever, flooded out of its banks for several decades, but now that the 
watershed has been developed, flood waters frequently inundate their property. 



Figure 2. Various roadway and property flooding from absent or inadequate storm water management 

practices. 


Erosion; Absent or inadequate storm water management has been documented across the U.S. to 
exacerbate stream instability, bank erosion, and channel enlargement downstream (e.g., Bledsoe and 
Watson, 2001; Booth, 1990; Hammer, 1972; Hawley and Bledsoe, 2013; Hawley etc/,, 2013a). This is 
apparent in Northern Kentucky based on several accounts offered by property owners that describe 
dramatic changes in stream morphology after a watershed has been developed. For example, one 
property owner noted drastic increases in stream width and depth following the construction of the 
four-lane AA Highway. These anecdotal observations are supported by SDl's extensive 
hydromodification monitoring program, which has documented that channel area, width, and depth of 
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streams draining developed watersheds are significantly larger than those draining undeveloped 
watersheds of similar size (Figure 3) (Hawley etal., 2013a). 



Owl Creek Middle Creek 



Station (ft) 

Figure 3. Photographs and cross sectional diagrams of Owl Creek (left-the enlarging stream mentioned 
above) and Middle Creek (right). Both streams drain approximately 3.5 square miles, but Owl Creek has 
nearly 10% impervious surface, as opposed to Middle Creek at 2%. 
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impacts to infrastructure: Impacts of unstable streams to adjacent infrastructure and property have 
been documented for over 30 years, if not longer (e.g., Richey, 1982). As unstable streams become 
wider and deeper (Figure 3), they often expose and damage infrastructure in the adjacent riparian zone, 
floodplain, and at stream crossings (Figure 4). An ongoing review of available figures from recent 
projects In the region estimate the following order of magnitude damages to infrastructure draining 
developed areas in Northern Kentucky (Hawley eto/., 2013b): 

• ~$25,000 per square mile per year in estimated damages to state-funded roads, 

• ~$2,500 per square mile per year In estimated damages to sewers, and 

• 1,000 per square mile per year in estimated damages to gas and electric utilities. 



(C) (d) 


Figure 4. Various forms of infrastructure damage from excessive stream bank erosion and bed incision. 
Photo (a) stream incision endangers a bridge pier/abutment on a local road; (b) extreme bank failure, 
repair, and continued failure due to both excessive erosion and incision along a state road; (c) sanitary 
sewer line and manhole "bullet" is now in creek due to extreme bank erosion; (d) manhole structure 
exposure from extreme bank erosion. 


Page 5 of 11 


27 


Regulatory obligations associated with impaired waterways: When streams become impaired, the 
Clean Water Act requires that pollutant loads be assigned to bring the waterway back into compliance 
with water quality standards, This can obligate municipal separate storm sewer system jMS4) permitted 
dischargers, such as cities, counties and special utility districts, to invest in controls to reduce pollutant 
loads to the allowable levels. It is generally accepted that retrofitting and installing new controls in 
watersheds with existing problems is more expensive than implementing effective storm water 
management during initial development, primarily due to limited access and available space to install 
cost-effective controls in already developed watersheds. 

One of the central components of effective storm water management is managing storm water from all 
substantial sources of runoff prior to discharging into waterways. Impervious areas have been globally 
documented as one of the most significant sources of excess runoff associated with both water quality 
and water quantity impacts in receiving streams (e.g., Walsh et al., 2005). Based on this overwhelming 
evidence, in areas undergoing new development, all new impervious areas should be managed in the 
most appropriate, cost effective ways to reduce impacts to receiving waters. In areas with existing 
development and degraded water quality, storm water retrofits and new controls may be implemented 
to cost effectively manage impervious surfaces in order to obtain reasonable and appropriate water 
quality goals. 



Figure 5. Photo of a tributary to Banklick Creek which is listed as impaired by the Kentucky Division of 
Water and a figure that displays the relative sources of total suspended solids (TSS) within the Banklick 
Watershed. When streams are listed as impaired, pollutant loadings are allocated to permitted entitles 
by state regulatory agencies to achieve compliance with water quality standards. 

Project coordination among agencies: One of the largest contributors of impervious area in the U.S. is 
transportation infrastructure. In Northern Kentucky, pavement (i.e,, driveways, roads, highways, airport 
runways and parking lots) accounts for approximately 63% of the total impervious area, and state roads 
are one of the largest single-entity sources of this impervious area. State roads comprise approximately 
24% of the paved surfaces in the three-county area and approximately 15% of all impervious surfaces in 
the three-county area. Given the contribution of state roadways to the total impervious area of 
Northern Kentucky, without effective storm water management, it is highly unlikely that even the best 
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storm water management practices applied to the remaining impervious areas would adequately 
protect the integrity of Northern Kentucky streams. 

At times, Kentucky's state transportation agency has been a valued partner on storm water-related 
projects. On one project alone, a cooperative approach to storm water management allowed for the 
retrofitting of a detention facility in SDl's largest combined sewer overflow sewershed. In the same 
area, the state transportation agency allowed use of right of way for innovative storm water practices 
that reduced combined sewer overflows at lower costs than would have been possible without the use 
of the state's right of way (note: this project. Terraced Reforestation, recently received the American 
Council of Engineering Companies Honor Award for exceptional engineering achievement). SDl has also 
begun cooperative planning associated with major highway expansions that might have otherwise 
increase combined sewer overflows with more highway runoff. These projects provide unique 
partnering opportunities for both agencies to reduce sewer overflows through coordination and cost- 
sharing so runoff from the highway projects may be addressed through a dedicated storm water system 
rather than the combined sewer system. 

Unfortunately, there are numerous examples where a lack of storm water controls on state 
transportation infrastructure has caused SDl to invest more of its resources to achieve water quality 
benefits than would have been necessary if the roadway infrastructure had adequate storm water 
controls. For example, on a recent sewer project in the Vernon Lane neighborhood, SDl included a goal 
to reduce stream erosion and improve biotic integrity (Hawley et ai, 2012), During construction efforts 
to reduce point source pollution from sanitary sewer overflows, it was logical to cost effectively attempt 
to address nonpoint source pollution and associated storm water issues at the same time. The state 
road in this catchment amounted to 11% of the impervious area but lacked any storm water treatment 
or detention; and therefore, SDl's investments had to overcompensate for the impervious area in the 
neighborhood, costing more money to achieve the desired objectives. 

Moreover, SDl has detailed inventories of how absent or inadequate storm water management directly 
impacts transportation infrastructure. For example, in one of the three counties in Northern Kentucky, 
impacts to state-funded roads in 2011 that were attributed to flooding and erosion were estimated at 
$3.1 million (Hawley et ai, 2013b). That is, in this one county, in one year alone, approximately $3 
million in new highways or scheduled maintenance could not be completed because this money needed 
to be spent on the repairs to address damages that were attributable in part to ineffective storm water 
management (Figure 6). 
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Bank and roadway repair 


Figure 6. Time series of bank failure and subsequent repair that damaged KY State Route 8; an 
engineer's estimate for this repair was approximately $250,000. 

Given the expense associated with these repairs, effective storm water management Is clearly in the 
best interest of both State and Federal Transportation Departments. Effective storm water 
management is also in the best interest of SDl customers because ineffective storm water management 
not only impacts roads and bridges, it also damages sewer, gas, electric, and other utility lines leading to 
higher user rates. 

Regionally-calibrated Storm Water Management: SDl's experience shows that effective storm water 
management is not necessarily one size fits all. Although national standards can play an important role, 
SDl encourages the promotion of regionally-calibrated approaches that are as protective of local 
streams but are more appropriate and feasible for the setting. For example, a 1-inch retention policy 
that may be relatively economical in soils that are conducive for infiltration could have unintended 
consequences in the clay soils of Northern Kentucky. With infiltration rates less than 0.01 inches per 
hour, the 1-inch retention policy (currently used in West Virginia and Tennessee) would result in 
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excessively large storm water management facilities that come at a high cost to developers and 
transportation agencies. This could have unintended consequences, because rather than constructing 
storm water management facilities, entities may elect to pay a fee into a mitigation bank. Such an 
approach would essentially ensure the degradation of the receiving stream reach, with the hope of 
Implementing commensurate storm water controls (restoration or protection) on a nearby stream 
segment. 

Alternatively, if such storm water controls were constructed in areas with poor infiltration capacities, 
the 1-inch policy could have undesirable effects In receiving streams by unnaturally decreasing rates of 
disturbance. Similar to a forest setting, natural rates of disturbance (i.e., stream bed erosion) are 
important for stream ecosystems just as natural frequencies of forest fires are important for maintaining 
healthy forests. SDl's extensive data collection and modeling efforts are consistent with international 
literature (e.g., Hoiomuzki and Biggs, 2000; Poff, 1992; Suren and Jowett, 2006; Townsend et al., 1997) 
that indicates managing storm water to match the natural disturbance regime is a key design goal to 
promoting ecological and geomorphlc Integrity. 

In Northern Kentucky, SDl has developed a methodology to determine watershed specific discharge 
rates (Hawley et ai, 2012) that do not exacerbate erosion for the majority of storm events but avoids 
the unnatural requirement of trying to infiltrate 1 inch of precipitation through clay soils. Such a 
regionally-calibrated approach Is not only better for local stream integrity but also ensures that storm 
water management investments are not unnecessarily burdensome to land developers and/or 
transportation agencies. 

Conclusions: In conclusion, the objective of this testimony Is to document the direct link between 
improperly managed impervious surfaces and impaired waterways. Storm water runoff does not 
respect political or geographical boundaries, nor the agency responsible for the impervious surface. 
Impervious surfaces that are exempt from adequate storm water management, such as Federal/State 
roadways, comes at the expense of other entities, such as downstream property owners who lose land 
from accelerated stream erosion or regulated storm water utilities who might be burdened with future 
regulatory obligations associated with impaired/degraded waterways. 

Inadequate storm water management from any impervious surface can exacerbate stream erosion that, 
in turn, impacts adjacent infrastructure. Consequently, the apparent savings to one agency's resources 
which avoids appropriate storm water management investments on a current project can negatively 
impact future resources of that agency, as well as neighboring agencies. Therefore, adequate storm 
water management of all impervious surfaces is not only in the best interest of storm water utilities, but 
also in the interest of Federal/State Transportation Departments for a more sustainable approach to 
managing transportation infrastructure. Ensuring that adequate storm water management is 
implemented on all substantial paved surfaces is certainly consistent with the goals of the Clean Water 
Act, but it goes beyond our nation's water quality. Adequate storm water management is in the best 
interest of anyone who pays a storm water bill, power bill, or gas tax; because the case is clear that 
ineffective storm water management causes and/or exacerbates impacts to those utilities that require 
repairs that are ultimately funded by rate payers. 
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June 11, 2014 


Senate Committee on Environment and Public Works 
410 Dirksen Senate Office Building 
Washington, DC 20510 
Attn: Drew Kramer 

Re: Senator Cardin's questions 

Chairman Boxer and Ranking Member Vitter: 

Per your request, attached are the responses to questions submitted by Senator Cardin 
to Sanitation District No.1 of Northern Kentucky (SD1) with regards to the Committee on 
Environment and Public Works hearing entitled “Solving the Problem of Polluted 
Transportation Infrastructure Stormwater Runoff" held on May 13, 2014. 

SD1 thanks the Chairman, Ranking Member and the Committee Members for the 
invitation to participate in the hearing and provide this supplemental information to our 
testimony. 

Respectfully submitted, 

James P. Gibson, Jr. 

Director of Integrated Watershed Management 
Enclosure: 1 


SDl - 1043 Eaton Drr 
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Environment and Public Works Committee Hearing 
May 13, 2014 

Follow-Up Questions for Written Submission 

Questions from: Senator Ben Cardin 

Answers from: James P. Gibson, Jr., Director of Integrated Watershed Management, SDl 

1) What would you recommend in terms of a national approach for more effective storm water 
management? 

We would encourage regionally-calibrated approaches using local stream data. Storm water 
management is not "one-size fits all." Management targets that are needed to protect stream integrity 
vary across hydrogeomorphic settings, just as the types of management measures that are appropriate 
to meet those targets. For example, infiltration-type Best Management Practices (BMPs| would not 
necessarily be advisable without adequate geotechnical evaluations in areas prone to landslides. 
Furthermore, such strategies may be relatively ineffective in areas with poor Infiltration rates of their 
native soils. 

One broad storm water management goal that is in the best Interest of both MS4s and DOTs is to 
manage storm water in a way that mirnmizes the risk of excess channel erosion. This Is because 
excessively unstable streams tend to damage adjacent infrastructure such as roads and bridges, as well 
as cause water quality and habitat impacts. To manage storm water in a way that maintains or Improves 
channel stability relative to pre-developed conditions and promotes long term stability, the cumulative 
erosive power of the post-developed flow regime must be equal to or less than that of the pre- 
deveioped flow regime. One common approach to achieve this goal is to design storm water controls 
for hydrograph matching such that the entire hydrograph for every storm is perfectly matched to the 
pre-developed hydrograph. To implement such a policy, a community could require duration controls In 
which models of long-term (e.g., 50 years} continuous rainfall simulations demonstrate that the 
cumulative durations of all flow magnitudes do not depart from the cumulative durations of the pre- 
developed scenario by an acceptable amount, such as 10%. This approach is impractical as it typically 
requires an excessive volume of necessary storage or the ability to infiltrate Into the native soil. 
Providing large storage volumes can greatly increase construction costs, and the majority of Northern 
Kentucky's soils are not conducive to Infiltrating storm water due to a high clay content. Therefore, the 
hydrograph matching approach has proven to be burdensome and costly in the Northern Kentucky 
region. 

A more pragmatic way to design storm water controls, which is a less onerous alternative to hydrograph 
matching, is to focus only on the flows that actually erode the channel. That is, all streams have some 
capacity to resist erosion, and flows that do not exceed the force required to erode the bed or bank do 
not create channel instability. The threshold flow in which channel erosion begins has been referred to 
as the critical fhw (Qnricai) for a given stream. Because excess storm water volume that is released 
below Qcriticai does not create channel erosion, controls for those flows are unnecessary. Therefore, only 
the excess durations of flow magnitudes greater than Ocnticai matter because these flows transport the 
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bed materiai and perform work on the channel boundary. The key to long-term channel stability Is to 
manage storm water such that the long-term cumulative erosion done by all flows greater than Qaiiicai 
matches the cumulative erosion of the pre-developed setting, if this strategy is achieved on a 
watershed scaie, it would increase the likelihood that no erosion occurs in the channel that would not 
have occurred under pre-deveioped conditions. As compared to more traditional solutions, this 
approach leads to less over-design of solutions, as less storage Is needed to achieve the critical flow than 
matching hydrographs, lowering construction costs and maintenance time. 

To achieve this goal of managing storm water towards the Qtnticai value of a given stream, post- 
construction storm water controls in several communities now require long-term |e.g., 50 years) 
modeling of continuous rainfall simulations to demonstrate that: 

1) The cumulative durations of ail flow magnitudes that have the potential to erode the receiving 
stream do not depart from the cumulative durations of the pre-developed scenario by more than 
10% (e.g., San Diego, 2011), or 

2) The ratio of the cumulative erosion potential, also referred to as 'effective work' or cumulative 
sediment transport capacity, of the post-developed regime to that of the pre-developed regime 
does not exceed 1.0 (Santa Clara, 2004). 

Sediment Transport Modeling (Continuous Simulation): 

Because excess runoff volumes of larger storms can greatly exceed those of smaller storms, analyses 
show that the erosion potential approach (i.e., mtchingxhe long-term sediment transport) is more cost- 
effective than duration controls (matching the long-term cumulative flow durations) or hydrograph 
matching (e.g., Goodman, 2013). For example, matching the long-term sediment transport allows for 
over control of the small and intermediate flows to compensate for excess durations of larger storms 
such as the 10- or SO-year event. Such tradeoffs may result in the same amount of total erosion 
potential In the stream, but require somewhat smaller storage volumes for excess storm water runoff. 

SDl has implemented the sediment transport matching approach on several pilot projects such as the 
Pleasant Run inflow and infiltration project and the detention basin retrofit project being sponsored in 
part by the U,S. EPA Office of Research and Development. The approach has been vetted by the 
scientific peer-review process (see Hawley etai, 2012) and commended by the editor of the Watershed 
Science Bulletin as "an excellent case study... [of] a highly relevant topic facing jurisdictions." On new 
development, the approach ensures that storm water controls are optimized to match the cumulative 
sediment transport capacity of the pre-developed regime over long-term simulations (e.g., 50 years) of 
actual rainfall. In watersheds with existing development and channel instability, retrofitting and/or new 
controls should be evaluated to determine the most cost-effective and feasible alternatives to reduce 
the post-development sediment transport capacity toward that of the pre-developed condition. 
However, It is not recommended to attempt to match pre-developed conditions in these settings 
without regard for cost. For example, reducing the excess sediment transport capacity by ~90% for 
~S230,000 is much more cost-effective than reducing the excess sediment capacity by ~98% for 
~S2,000,000, and nearly achieves our goaf of 100% reduction for the Pleasant Run pilot project (Hawley 
et at., 2012), Therefore, the reasonable decision was to achieve the 90% reduction for $230,000 and 
save $1,770,000 in rate payer resources for investments in cost-effective controls in other 
neighborhoods. 
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Qcrfticsi Design: 

For the Northern Kentucky setting, regionaity-caiibrated modeling by Sustainable Streams, Strand 
Associates, and others has determined that there are several simplification steps that can be taken to 
achieve the same goal of long-term sediment transport matching. First, pseudo-continuous modeling 
may take the place of continuous modeling because the large majority of rainfall events over a 50-year 
record will not exceed Qcriticai and, consequently, not cause channel erosion. To match the long-term 
sediment transport capacity of the pre-developed regime, it is only necessary to model those events 
that exceed Qcriticai/ which will only require a relatively small subset of events from a 50-year record fe.g., 
the top 20 to 100 events over a 40 to 50 year rainfall record depending on the Qcrttiiai threshold of the 
receiving stream). 

Modeling has also demonstrated that a second simplificatfon step may be taken on development sites 
less than 100 acres . The regional (XctiM memo (Sustainable Streams, 2012) has shown that by 
optimizing storm water controls to meet a simple design criterion, in addition to meeting the water 
quality and flood control criteria, they can achieve the same goal of matching the long-term sediment 
transport capacity that would be achieved using continuous simulation and sediment transport 
modeling. For development sites less than 100 acres, the simple design criterion is to control ail storms 
up to and including the 2-year 24-hour event such that they are released at a flow magnitude that is less 
than the Qcriticai of the receiving stream. SDl and regional partners continue to monitor regional stream 
stability to document the efficacy of such simplified approaches to confirm that they achieve the desired 
results in the streams, and/or document a need to revisit and revise the approach(es). These 
simplification steps are summarized in Table 1 below. 
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Table 1. Storm Water Management for Stream Stability in Northern Kentucky: Sediment Transport 
(Continuous Simulation) vs. Ocnticai Design 


Storm Water Design Criteria 

Developments < 100 acres* 

Developments > 100 acres* or 
Watershed-scale Master Planning 

Water Quality Volume 

0.8 inches 

0.8 inches 

Channel Protection 
(Hydromodilication) 

All storms up to and including 
the 2-year storm to be 
released below Qcr.t>ca{ 

Continuous or pseudo-continuous 
iong-term simulations' of 
sediment transport capacity * of 
the post-deveioped regime not to 
exceed the pre-deveioped regime' 

Flood Control - -Vi 

- Post-devefopedpeafc^ws rroC-: 
r: exceed t>re!^ev€lbp€d peak 

: : flows for 2-,. 25-, 50-, and-v^ 

lOO-year design 

'Post-developed peak flows not 
rjto exceed pre-develofi^d peak 
flows for 2- 10-, 25-, 50-, and 
' --v lOO iyear design storms 


^ Sites draining to streams with more restrictive needs such as outstanding resource waters, impaired waters, or streams 
with more specific biogeochemicat data may require alternative controls. 

'Long term' defined as a representative period of continuous rainfall of 40 to 50 years from a Northern Kentucky gage. 
'Pseudo-continuous' defined as selectively modeling ail storms from a period of continuous rainfall that exceed or have 
the potential to exceed the Ocrniai for the downstream channel. 

^Sediment transport capacity to be modeled for the bed-material particle range that controls the overall stability of the 
channel using a method/equation that has been validated In the northern Kentucky setting. Alternative methods such as 
‘effective work’ or 'erosion potential' maybe employed in the place of sediment transport capacity, provided that the 
modeler demonstrates applicability of the method to the stream setting. 

^ On new development, controls should match the pre-developed regime; however, on redevelopment projects or in 
watersheds with existing development that lack abundant opportunities for cost-effective controls, designs should be 
evaluated that cost-effectively improve the existing conditions to the maximum extent practicable but should not be 
taken to the extent of fully matching the pre-developed regime without regard for non-linear increases in costs. 


The simplification steps presented above may not be appropriate for areas outside Northern Kentucky, 
as documented in comparisons of data with California and Australia (Hawley and Vietz, In prep). For 
example, in sand-bed streams, which are common to areas such as Southern California, a hydrograph 
matching strategy may be more important to consider because Qcriticai is iikely to be an impracticably 
small threshold such as less than ~1% of Q2. In contrast, channel protection controls may take a much 
different form or even become unnecessary in boulder-dominated streams where ari^rai is hkely to be 
reiatively large (e.g,, greater than '^100% of Q2). Furthermore, the costs and feasibility of management 
strategies required to meet such design targets would greatly vary by setting. For example, sand-bed 
streams are sensitive to erosion, but they are iikely to be in relatively fiat settings with soils that are 
conducive for infiltration. In contrast, steep boulder canyons could be challenging areas to treat 
volumes larger than those necessary for water quality control; however, it would be highly unlikely that 
the scale of storm water storage that Is necessary to protect boulder-streams from excess erosion would 
be equivalent to the scale of the controls required to protect sand-bed streams. A one-size fits all 
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approach could provide insufficient protection In the highly sensitive systems and result in costly and 
unnecessary storm water controls in more resilient systems. 

Therefore, the best approach for storm water management is not a single approach, but rather, 
approaches that are calibrated to the locai/regionai setting using real data. As such, a national 
standard could make some broad recommendations/goals, but allow for, and indeed encourage, DOTs 
to develop regionally calibrated approaches based on distinct hydrogeomorphic settings. If the DOT 
elected not to develop a regional approach or did not have adequate data, their approach to effective 
storm water management should defer to a locai/regionai jurisdiction if that local jurisdiction had a 
more prescriptive approach that is calibrated to their region and is just as protective as the national rule. 

2) What kind of threat does accelerated sfrecrm bank erosion pose to personal property and public safety? 

it has been well documented that inadequate storm water management upstream exacerbates 
stream instability, bank erosion, and channel enlargement downstream (e.g., Bledsoe and Watson, 
2001; Booth, 1990; Hammer, 1972). There are several examples of property damage in Northern 
Kentucky, best represented by one property owner's account of being able to jump across his stream 
when he was a kid and now that the watershed has been developed, the stream channel has become so 
wide and deep that it is no longer possible. This type of anecdotal observation is supported by SDl's 
extensive monitoring program that has documented that channel area, width, and depth of streams 
draining developed watersheds are significantly larger than those draining undeveloped watersheds of 
the same size (Hawley et a!., 2013a). 

Regarding public safety, unmanaged storm water runoff is hazardous In numerous ways. First, It 
makes stream flows more 'flashy' in that the water level rises and falls more rapidly than during pre- 
developed conditions. For example, a recent storm event In the head-waters of a local watershed (Dry 
Creek) caused the stream to rise over 2 feet and increase discharge over 3000% in just 30 minutes. This 
creates a danger to waders, boaters, or other recreational users in that they could quickly become 
swept away in a large flow with little advanced warning that an unsafe flow was on its way. Second, it 
increases the risk of stream instability and bank collapse, which can be detrimental to adjacent 
roadways. SDl has numerous examples of roadways that have fallen into the adjacent stream. 
Fortunately, there were no known injuries in the roadway collapses to date; however, the damages to 
state roadways present other safety hazards such as excess traffic congestion and one-lane 
(multidirectional) highways during repairs. Third, unmanaged storm water runoff can exacerbate 
downstream flooding, causing bridges to overtop by storms that were designed to be passable, or 
causing expansion of the flood-prone area. As DOTs know, whenever flood waters inundate highways, It 
presents a major public safety threat as vehicles can become buoyant at unsuspectingly shallow water 
depths. 


3) How is better onsite management of stormwater runoff saving your ratepayers on their service (utility) 

bills? 

Inadequate storm water management from any paved surface can exacerbate stream erosion that, in 
turn, impacts adjacent public infrastructure. Furthermore, the erosive flows caused by inadequate 
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Storm water management degrade the quality of receiving streams, causing storm water utilities |such 
as SOI) to invest substantial resources to address regulatory obligations regarding water quality. These 
impacts are costly, and therefore, utilities such as SDl are Increasing rates to pay for the issues. SDl is 
currently in the process of expanding its inventory effort; however, it is estimated that approximately $1 
million per year is spent on sewer infrastructure repairs that are attributable to poor storm water 
management and/or stream erosion. Therefore, better storm water management by all contributors of 
storm water runoff, including DOTs, would be expected to reduce the impacts to our infrastructure, 
which ultimately saves rate-payer resources. 

in addition, paved surfaces that are exempt from adequate storm water management for the apparent 
benefit of one entity, such as a DOT, is done at the expense of other entities, such as downstream 
property owners who lose land from excess stream erosion or regulated storm water utilities who might 
be burdened with future regulatory obligations associated with impaired waterways. Consequently, the 
apparent savings to a DOT’s resources In avoiding appropriate storm water management investments on 
a current project are only deferred to a different entity. This transfer in responsibility can actually 
hinder a storm/sewer utility's future resources as funds are needed to repair damages caused by 
flooding and erosion that are attributable in part to the lack of adequate storm water management 
upstream, Therefore, adequate storm water management of all impervious surfaces is not only in the 
best interest of storm/sewer utilities, but also in the interest of DOTs because it is a more sustainable 
approach for their transportation infrastructure. Ensuring that adequate storm water management is 
implemented on all substantially paved surfaces is certainly consistent with the goals of the Clean Water 
Act, but it goes beyond our nation's water quality. Adequate storm water management is in the best 
Interest of anyone who pays a sewer bill, power bill, or gas tax, because the case Is clear that poor 
storm water management causes and/or exacerbates impacts to those utilities that require repairs 
that are ultimately funded by rate payers. 

4} Con you please explain how SDl has gone about measuring the volumes, flow rote and sources of 
stormwater flows in its service areas and how SDl is using this information to implement effective 
stormwater abatement practices? 

SDl has studied the volumes and flow rates of storm water flows as well as the sources of such flows 
throughout our service area using our own monitoring program as well as sponsored support of 13 USGS 
stream discharge stations. Analysis of USGS gage data has documented the erosive nature of flows 
draining more developed watersheds and correlated the duration of erosive flows to channel instability 
ISustainabie Streams, 2013). This gage data provided key information for guiding the development of 
regionally calibrated storm water management recommendations that focus on channel stability. The 
analysis included a summary of peak and instantaneous flow records at eight USGS flow gages with 
records over the last ten years. The analysis also included a more detailed summary of gage records 
corresponding to hydrogeomorphic field surveys that are part of SDl's ongoing Hydromodification 
Monitoring Program. The results of the gage analysis supported the development of a regional Qcriticsi 
value for storm water management. This study confirmed that flow durations above the value 
likely contribute to channel enlargement, as cross sectional enlargement was positively correlated to 
durations in flow above The gage analysis was completed to support SDl’s regional memo 


Page 6 of 10 



40 


fSustainable Streams, 2012), which illustrates how optimizing storm water controls to meet a simple 
design criterion (i.e., designing for all storms up to and including the 2-vear storm to be released below 
Qcriticaih addition to meeting the water quality and flood control criteria, can achieve channel 
protection goals in Northern Kentucky. 

As discussed in the answer to Question 1, this data-driven approach enables SDl to optimize storm 
water designs to reduce the risk of excess stream erosion through more cost-effective solutions. The 
approach generally results in SDl, private developers, and roadway projects to achieve our goals for 
water quality treatment, stream channel protection, and flood control using approximately the same or 
similarly sized footprint that would be required for conventional flood control design simply through 
better optimization of that facility. This not only saves SDl rate payer money, but also saves costs for 
private developers and highway projects. 

5) When stormwater from highways and other impervious surfaces is better managed on site and the flaws 
and volume your system receives is reduced, what effects do see an your repair, maintenonce, 
replacement needs and costs to yoursystem? 

a. Would you soy this is true for most storm sewer service (public utilities)? 

Extrapolating from a case study in a Northern Kentucky watershed with a highly active channel, damage 
to sewers is estimated to cost ~$2,500 per square mile per year. The damages In the case study were 
related to broken and/or exposed segments of trunk sewers in two locations. In addition to SDl's 
maintenance needs, gas and electric utilities within our service area have reported equivalent costs of 
~$1,000 per square mile per year due to main replacement as a result of bank erosion (Hawley et al„ 
2013bJ. 

In addition to costs to pipelines, and as presented in the oral testimony, data from one Northern 
Kentucky county alone documented spending approximately $3 million storm water-related repairs 
associated with state-funded roadways In 2011. This is equivalent to "$25,000 per square mile per year 
in estimated damages to state-funded roadways only. Local roadway repairs would be an additional 
cost (Hawley et a!., 2013b), but all these costs could be decreased or eliminated with better 
management of storm water. 

We would like to present an example of an asset that has been put at risk due to excess stream erosion - 
our Dry Creek Wastewater Treatment Plant (WWTP). This is one of SDl's most important facilities, 
capable of treating over 40 million gallons per day of wastewater, and valued at over $100 M. 

The Dry Creek Watershed drains only 12 square miles but is one of the region’s most unstable streams, 
with vertical banks in many locations that extend 10-20 feel tail. Duke Energy has replaced a gas line 
crossing that has become exposed by stream down cutting twice over the last few decades, suggesting a 
stream incision rate of approximately 1-2 feet per decade. Recent costs by Duke Energy and Greater 
Cincinnati Water Works to protect and/or replace imperiled or damaged infrastructure were estimated 
at approximately $250,000 for each utility, while SDl has spent over $1 million to attempt to stabilize 
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the 600-foot stream segment adjacent to our WWTP in order to protect it from being undermined by 
stream bank failure and geotechnical mass wasting. 

Our extensive regional data collection program has documented that Dry Creek is much larger and much 
more unstable than lesser developed watersheds of comparable sizes. This is almost certainly 
attributable, in part, to the fact that the watershed Is approximately 30% impervious, with 
approximately 1/5 of the pavement being state roadways that have essentially no storm water 
detention. Every time it rains, excess runoff from state highways such as interstates 71/75, and 275, is 
routed directly to Dry Creek, sending much more erosive flows by our WWTP than would occur if the 
highways had the types of detention facilities that we require of ourselves and private developers. 

These types of effects such as excess erosion, stream down cutting and bank failure are exactly the types 
of responses that our storm water management program is intended to mitigate. Therefore, it is safe to 
conclude that if the highways had the types of storm water controls that we promote, the stream would 
not be as unstable as it has been during the last several decades, and SDl, Duke Energy, and Greater 
Cincinnati Water Works would not have needed to invest in the extent and frequency of repair and 
replacement activities that have been necessary under the present management program of highway 
runoff. 

While not all streams will have a million dollar WWTP on its banks, it Is reasonable to say that both 
public and private utilities will benefit from better management of impervious surfaces. 

6) What kind of threat does accelerated stream bank erosion pose to personal property and public safety? 
See the response to Question 2 above. 

7) How would better roadway designs that treat and detain stormwater reduce the burden on SDl 's sewer 
system? 

As made clear during the testimony by several witnesses, new highway construction activities should 
include regionaliy-appropriate storm water controls that cost-effectively mitigate the potential for 
excess erosion in receiving streams. 

SDl has recently been working with the state's transportation agency on Implementing several pilot 
projects where we have retroactively installed storm water controls that are calibrated to reduce excess 
stream erosion and instability. We have another opportunity In one of our watersheds with a stream 
that is currently on the 303(d} List for Impaired Waters where we are working with multiple stakeholders 
and watershed groups to install and/or retrofit storm water controls that will be designed to reduce 
excess stream erosion, which is the dominant Impairment in the stream. Kentucky's state 
transportation agency is on the steering committee of that watershed project and has been an active 
partner. A widening of a major highway presents an opportunity to implement controls that would be 
designed to mitigate the transportation agency's portion of the excess runoff that is contributing to the 
downstream impairment. We will continue to monitor the planning and success of these projects; 
however, removing a stream within our jurisdiction from the 303{dj list averts a major regulatory 
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responsibility and precludes the need for a State-developed TMDL, which can be much more costly to 
rate payers than focatiy-developed solutions. Therefore, having the state transportation agency as a 
partner In helping us protect our streams from beir% added to the 303{d) list and remove our impaired 
streants from the list is a tremendous opportunity In terms of the financial burdens that we currently 
face regarding our point-source loads and could face in the future related to our nonpoint source loads. 

Howe^r, the state transportation agency is not required to participate in the pilot projects or other 
storm water control efforts, and SDl rate payers cannot afford to foot the bill for the impa^s that 
uncontrolled highway runoff causes nor be responsible for installing storm water controls that are 
necessary to mitigate highway runoff. If Congress decides not to require state highway projects to 
install appropriate controls using highway funding, and state highway departments do not otherwise 
choose to Install storm water controls on their own, commensurate funding should be made available to 
state highway departments and/or regional MS4s to install effective controls. If Congress elected to 
provide funding to the local municlpality/uttlity, as opposed to the state highway department, it may be 
necessary to take steps that ensure that highway departments adequately coordinate with local 
municipaiities/utilitles during the planning of new projects, as well as provide sufficient right of way 
access to install adequate storm water controls. Regardless of the path that is taken to ensure that 
adequate controls are installed on new highway projects, essentially ail witnesses agreed that it costs 
much more to attempt to retroactively install controls after the highway is built as opposed to installing 
controls during the initial construction. 

See the response to Question 5 for cost figures. 
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Senator Cardin. Thank you for your testimony. 

Ms. Coble. 

STATEMENT OF KIM COBLE, VICE PRESIDENT FOR ENVIRON- 
MENTAL PROTECTION AND RESTORATION, CHESAPEAKE 

BAY FOUNDATION 

Ms. Coble. Good afternoon, Chairman Cardin, Ranking Member 
Vitter, Senator Merkley. My name is Kim Coble. I am the Vice 
President of Environmental Protection and Restoration for the 
Chesapeake Bay Foundation. On behalf of our Board of Trustees, 
our staff, and our over 200,000 members, I thank you for inviting 
me today. 

For more than 40 years, CBF has been working to restore the 
Chesapeake Bay and its rivers and streams. The Chesapeake Bay 
is the largest estuary in the United States. It encompasses 64,000 
square miles, similar to the size of England. It is home to about 
17 million people and stretches through six States and the District 
of Columbia, all the way from Coopers town, N. Y. to Cape Henry, 
VA., from the Allegheny Mountains to the Atlantic Ocean, obvi- 
ously having many, many miles of roadways and highways in it. 

At the outset, I would like to thank and acknowledge the com- 
mittee’s longstanding work to protect the Chesapeake Bay. As you 
know, the Bay has suffered for decades from excess nitrogen, phos- 
phorus, and sediment pollution. Because of your leadership, we are 
seeing the incredible progress in our fight to save the national 
treasure. However, much more needs to be done. Namely, we need 
to address the growing source of pollution to the Bay, which is 
stormwater polluted runoff. 

Runoff from developed land seriously impacts the rivers, streams, 
and the Chesapeake Bay. There are almost 4.9 million acres of de- 
veloped land in the Chesapeake watershed, making up about 12 
percent of the land that drains into the estuary. Stormwater runoff 
from that land causes 17 percent of the nitrogen pollution, 16 per- 
cent of the phosphorus pollution, and 25 percent of the sediment 
pollution to the whole overall Bay system; and in some States and 
rivers those numbers are much higher. For example, in Maryland, 
nearly one-third of the nitrogen, phosphorus, and sediment pollu- 
tion going into the Bay comes from stormwater pollution. 

Across the watershed, runoff causes harm to many, many rivers 
and streams. In both Pennsylvania and Maryland, nearly 2500 
miles of rivers and streams are designated as impaired because of 
stormwater under the Federal Clean Water Act. How much of the 
runoff comes from highways? Based on statewide assessments, 
each year Federal aid roads and highways in the Chesapeake Bay 
States create nearly 21 million pounds of nitrogen pollution, more 
than 2 million pounds of phosphorus pollution, and almost 633,000 
tons of sediment pollution. 

How is this possible? Consider this. Just one inch of rain on one 
acre of hardened surfaces such as a highway produces 27,000 gal- 
lons of polluted runoff. For the Bay and the rivers and streams, 
this is devastating. But it does not have to be. There are modern 
ways to design stormwater management practices that can be used 
whenever new Federal highways are built or whenever old facilities 
are rehabilitated. For example, wetlands can be used to filter run- 
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offs; engineered roadside swales and bio retention areas can be in- 
stalled; and, for more urban settings, special pavement or planters 
and bum pouts have been very successful. 

Investing in these kinds of solutions has also the potential to 
boost the local economy because it means local construction jobs for 
workers and engineers. A study by the Environmental Finance 
Center at the University of Maryland concluded that runoff pollu- 
tion control projects bring a return to local economies of up to 1.7 
times the investment. Each $100 million invested in Lynchburg, 
Virginia, for example, could produce $1.74 million for the local 
economy and pay the salaries of 1,440 local workers. In Anne 
Roundel County, Maryland, the same kind of investment would 
mean $115 million for the local economy and support 780 local jobs. 

Here in the Chesapeake watershed. States are committed to re- 
ducing the pollution that is harming the Bay and rivers and 
streams; however, polluted runoff is a significant and growing 
source of the pollution that impacts fish, humans, and property val- 
ues in the Chesapeake Bay area. Today, highways produce sizable 
pollutant loads to our rivers and streams, but we can change this. 
We can design highways to use the existing landscape as much as 
possible to slow and infiltrate polluted water; we can put practices 
in place that mimic nature; and we can invest in local workers to 
install these practices so investments will stay in the local econo- 
mies. The better we engineer our highway systems to manage our 
stormwater, the healthier our rivers, streams. Bay, and commu- 
nities will be. 

Thank you for the opportunity to be here today. 

[The prepared statement of Ms. Coble follows:] 



46 


Testimony of Kim Coble 

Vice President, Environmental Protection and Restoration, Chesapeake Bay Foundation 

Before the 

Subcommittee on Water and Wildlife, 

Environment and Public Works Committee, 

Unites States Senate 
May 13,2014 

Solving the Problem of Polluted Transportation Infrastructure Stormwater Runolf 

Good afternoon Chairman Cardin, Ranking Member Boozman, and members of the Subcommittee. My 
name is Kim Coble, Vice President of Environmental Protection and Restoration at the Chesapeake Bay 
Foundation (“CBF”). On behalf of CBF’s Board of Trustees, staff and more than 200,000 members, 
thank you for inviting me to participate in today’s hearing. 

For more than 40 years, CBF has been working to restore the Chesapeake Bay and the rivers and streams 
that feed it. The Chesapeake Bay is the largest estuary in the United States. In fact, our 64,000 square 
mile watershed is similar in size to England and is home to over 1 7 million people in six states and the 
District of Columbia. From Cooperstown, New York to Cape Henry, Virginia, from the Allegheny 
Mountains to the Atlantic Ocean, millions more travel our roads to work in our region and to visit our 
beautiful streams, rivers and Bay. 

At the outset, I would like to acknowledge the Committee’s longstanding work to protect and restore the 
Chesapeake Bay. Because of your leadership, we are seeing incredible progress in our fight to Save the 
Bay. However, there is much work to be done — namely we must address the one growing source of 
pollution to the Bay: polluted stormwater runoff. 

As you know, the Chesapeake Bay is a national treasure but has been suffering for decades from excess 
nitrogen, phosphorus and sediment pollution. Today, the slates of Maryland, Virginia, Pennsylvania, 
Delaware, West Virginia, and New York, the District of Columbia, and the federal government are 
working together to reduce these pollutants to a healthy level. These reductions are making a difference 
in improved water quality and better habitat conditions. In turn, these improved conditions will lead to 
more fish and crabs and to an economic boost to our communities. There is evidence that the Bay’s dead 
zone is shrinking, that the large underwater grass bed known as the Susquehanna Fiats is growing, and 
many tributaries are returning to health. 

According to scientists, we unfortunately are seeing one area where pollution is increasing; urban and 
suburban stormwater.’ This is largely due to population growth and related development activities such as 
road-building.^ 


National Academy of Sciences, National Research Council, Urban Stormwater Management in the United States 
(2008), vii, available at http://www.ei)a.fc;ov/npdes/pubs/nrc stonnwaterreport.pdf [hereinafter ‘^Urban 
Stormwater j. Indeed, according to that report, “Stormwater runoff from the built environment remains one of the 
great challenges of modern water pollution control, as this source of contamination is a principal contributor to 
water quality impairment of waterbodies nationwide.” Urban Stormwater at vii. 

{20^T)^3^?^ Program, Bay Barometer 2012-2013: Health and Restoration in the Chesapeake Bay Watershed 
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In the Chesapeake Bay watershed, almost 4.9 million acres of land are developed, which is about 12 
percent of the land that drains into the estuary. A little more than one quarter of this developed land — or 
1 .3 million acres -- is covered in pavement, roofe, and other surfaces that rain cannot 
penetrate. Increasingly, spread-out development, known as urban sprawl, is the pattern of development 
found across our region, far exceeding the rate of growth of the human population in the Chesapeake 
watershed. In Maryland alone, for example, between 1973 and 2010, the population grew by 39 percent 
while the amount of developed land multiplied by 154%.^ 

Runoff from developed land seriously impacts our rivers, 
streams and the Bay. Currently, stormwater runoff 
accounts for 17 percent of the nitrogen pollution, 16 
percent of the phosphorus pollution, and 25 percent of the 
sediment pollution in the overall Bay system, and in some 
states and rivers, those numbers are much higher.'’ In 
Maryland, nearly one third of the nitrogen, phosphorus 
and sediment pollution it sends to the Bay comes from 
stormwater. ^ Across the watershed, runoff harms 
thousands of miles of rivers and streams. For example, by 
2012, there were nearly 2,500 miles of rivers and streams 
in Pennsylvania, and more than 2,500 miles in Maryland 
that were legally designated as “impaired” by stormwater 
under the federal Clean Water Act.^ In the last nationwide 
assessment, stormwater runoff was responsible for more 
than 38,000 miles of impaired rivers and streams, almost a million acres of impaired lakes, and nearly 
3,000 miles of impaired bays.’ 

In our watershed, how much of this runoff comes from roads and highways? Based on statewide 
estimates, federal aid roads and highways in the Chesapeake Bay states create nearly 21 million 
pounds/year of nitrogen pollution, more than 2 million pounds annually of phosphorus pollution, and 
almost 633, 000 tons of sediment pollution^ This calculation is based on the latest available figures from 
the Federal Highway Administration on the number of miles of federal aid highways in each state. We 
calculated their pollutant loads using average “edge of stream” pollutant loading rates for highways and 
urban sources derived both from the Maryland State Highway Administration and average values from 
the Virginia Assessment Scenario Tool, a Virginia-based model. The results can be found in Table 1 
(attached). 



Ihe pace of land development far outpaces the rate 
of population increases. 

Satoca; Maryland Daoartmwrt of Natural Resouicss 

Figure 1: Population Growth vs. Developed Land in 
Maryland 


^ Maryland Department of Natural Resources, “Fisheries Habitat and Ecosystem Program, Land Conservation is 
Fish Conservation,” httD://www.dnr.state.md.us,'fisheries/flieD . 

“ Chesapeake Bay Program, Chesapeake Bay Watershed Model Version 5.3.2 2012-2013 Progress Runs (March, 
2014) [hereinafter “Progress Runs”]. 

’ U.S. Environmental Protection Agency, Chesapeake Bay Total Maximum Daily Load for Nitrogen. Phosphorus 
and Sediment (December 29, 20 1 0), §4.3, at 4-5, 4-6 [hereinafter “Bay TMDL”] . 

‘ Chesapeake Bay Foundation, Polluted Runoff: How Investing in Runoff Pollution Conirol Systems Improves the 
Chesapeake Bay Region 's Ecology, Economy, and Health (January 2014), 7 [hereinafter “Polluted Runoff’], 

^ Urban Stormwater, 25. 

® Note that the magnitude of “edge of stream” pollutant runoff is not the same as the magnitude of in-stream and Bay 
pollution. Attenuation occurs as pollutants enter waterways, and due to nutrient and other pollutant processing in- 
stream. These numbers do, however, provide a sense of the magnitude of the problem. 
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This runoff becomes dangerously polluted. In cities, 
rainwater or snowmelt flows through gardens and lawns 
and over hardened or “impervious” surfaces like rooftops, 
driveways, parking lots, and roads and highways. Along 
the way, it picks up nutrients such as phosphorus and 
nitrogen from nearby planted areas, as well as toxic rnetals 
such as copper and zinc, and pesticides and 
herbicides. From pavement, it picks up oil and toxic 
petroleum products (from motor vehicles and the 
pavement itself), as well as animal feces, and dirt Or 
sediment.’ These hard surfaces prevent the water and 
pollutants from filtering slowly into the ground or being 
taken up by plants, instead, it flows into rivers and 
streams. Just one inch of rain on one acre of hardened 
surface such as a highway produces 27,000 gallons of 
polluted runoff - as much as a swimming pool.^® 

For the Bay and its rivers and streams, the results are devastating. Like us, living creatures in rivers and 
streams must breathe. But tlie force and speed of water running off rooftops, parking lots and roads 
carves deeply into stream-banks and beds, creating incised streams with eroding banks. The sediment 

then clouds the water, clogs fish 
gills, and covers stream bottoms, 
making it difficult or impossible for 
many species of macro- 
invertebrates, fish, and amphibians 
to survive. Phosphorus and nitrogen 
over-enrich water-bodies, leading to 
excessive algae blooms. When 
those algae die off* the aerobic 
bacteria that decay then draw out 
huge quantities of oxygen that will 
not be replaced until fall turnover of 
the water column. The results are 
low-oxygen/no-oxygen zones 
(“hypoxia/anoxia”) where fish and 
other aquatic animals quite literally 
cannot breathe. In the Bay during the summer of 2013, 22% of the volume went “dead”, seriously 
reducing habitat for both fish and crabs. In addition, the oxygen depletion killed benthic (bottom) 
communities of worms and small shellfish that form critical elements in the food webs. 

There are direct impacts for humans as well, for example, our drinking water. Stormwater running off 
highways and other urban surfaces pollutes public drinking water supplies, since many of our rivers and 
streams are either directly used for this purpose (after treatment) or feed reservoirs. This pollution 




Figure 2: Pavement and other hardened 
surfaces in the bay watershed 


’ U.S. Environmental Protection Agency, Protecting Water Quality from Urban Runoff, EPA 84i-F-03-003 (2003), 
bt t p://www.eBa,gQv/npdes/Dubs/iips u rban-facts final.pdf . last viewed March 28, 2014; Maryland Department of ’ 
the Environment, Water Management Administration, “Maryland’s National Pollutant Discharge Elimination 
System Municipal Stormwater Monitoring (1997), 10. 

Water Education Foundation, “Aquapedia," http://www.aauapedia.c om/?s=one+inch+of+rain&x= 25&v=03 last 
viewed on Match 28, 2014. ~ ” ’ 
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increases the cost of treatment and filtration. For example, in our area, “[tjhe Washington Suburban 
Sanitary Commission is spending about $28 million to extend drinking water intake pipes farther into the 
Potomac River to avoid sediment and other runoff pollution near shore.”" Another example is in our 
swimming areas. In many areas in our watershed, beaches are closed for at least 48 hours after it rains 
because bacteria in polluted runoff ean cause illness in those who might eome into contact with the 
W'ater." Fishing (especially for shellfish) is often restricted at such times. 

Stormwater also eauses local flooding and hurts the economy. This is a nationwide problem; in 2008, 
flooding was estimated to cause $3 billion in property damages. One quarter of this loss - $750 Million - 
was due to uncontrolled urban and suburban runoff according to the Federal Emergency Management 
Agency (FEMA). 

Today, our highways are a large source of polluted runoff. But they do not have to be. There are modern 
ways to design stormwater management practices, associated with highways, which significantly reduce 
polluted runoff. These practices can be used whenever new federal aid highways are constructed, and 
whenever older facilities are rehabilitated. To be cost-effective, such practices should be included in the 
design concepts of all roads from the beginning. Using state of the art engineering practices, designs 
should largely treat polluted runoff where it is captured. Designs must allow it to infiltrate into the 
ground while plants take up the pollutants. This is very simple. First, a road design must preserve and 
use the natural landscape as much as possible, or second, it must mimic the way nature itself handies 
runoff. 

There are a wide variety of practices or techniques that can be used for such purposes, from using 
wetlands to help filter runoff, to creating engineered roadside swales and “bioretention” areas; in more 

urban settings, the use of special 
pavement, or planters and “bump-outs” 
that can capture, reduce the volume of, 
and treat polluted runoff has been very 
successful. In some situations, trees 
and “rain-gardens” will work well, in 
others, older practices such as “dry 
ponds” can be retrofitted to hold water 
longer, promote infiltration through 
layers of sand and soil media, and allow 
plants to take up some of the 

pollutants. Even structural solutions from the 1980’s such as “wet ponds” can be modified to more 
effectively replicate natural hydrologic conditions. In any case, the main objective should be to transform 
the landscape as little as possible and maintain or restore the hydrology to that which was present prior to 



' ' Polluted Runoff, 9. 

" Urban Stormwater, 26. 

" James M. Wright, P.E., Federal Emergency Management Agency Training: Floodplain Management-Principles 
and Current Practices (2007-2008), Available online at; 
http:.7trainine.tema.aov/EMIW'eb/edutdoc.s/fmpcD/Chanter%202%20- 
% 20Tvpes%20of%20Floods%20adn%20FloodDlain.s.ndf . 1-4, 2-14. 

" Federal Emergency Management Agency, SEA Street Publication, FEMA “Lessons Learned Information 
Sharing” (LLlS.gov) www .llis.dhs.gov/content'2ndavenue-sea-street-seattle-washinglon: H omer R„ Lim, H.K., 
Burges, S., Hydrologic monitoring of the Seattle ultra-urban stormwater management projects (2002). 
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highway construction or modification. Doing so could help municipalities through which many of these 
roads run achieve their pollution reduction obligations. 

Investing in these kinds of solutions also has the potential to boost the local economy because it means 
hiring local construction workers and engineers. A study by the Environmental Finance Center at the 
University of Maryland concluded that runoff pollution control projects bring a return to local economies 
of up to 1.7 times the investment.’^ Each $100 million invested in Lynchburg, Virginia, for example, 
could produce $174 million for the local economy and pay the salaries of 1,440 local workers. In Anne 
Arundel County, Maryland, the same investment could mean $ 1 1 5 million for the local economy and 
support 780 local jobs. 

Here in the Chesapeake Bay watershed, states are committed to reducing the pollution that is harming the 
Bay and its rivers and streams. However, polluted runoff is a significant and growing source of water 
pollution that impacts fish, humans, and property in the Chesapeake Bay watershed. Today, highways 
produce sizeable pollutant loads to our rivers and streams and can cause local flooding. But we can 
change this. We can design our highways to use the existing landscape as much as possible to slow and 
infiltrate polluted runoff. We can put practices in place that mimic nature. We can invest in local workers 
to install these practices so investments will stay in local economies. The better we engineer our highway 
system to manage our stormwater, the healthier our rivers, streams, Bay and communities will be. 

Once again, thank you for the opportunity to be here today. 


University of Maryland Environmental Finance Center, “Stormwater Financing Report to Baltimore, 

Maryland,” December 2013, 29. 

Ibid. Note: The difference in the economic benefits in the different local economies is largely due to how many 
workers would actually jive in the jurisdiction where they were hired. For example, more laborers hired to build 
projects in Lynchburg would be expected to live within Lynchburg city limits whereas fewer laborers hired to build 
projects in Baltimore would be expected to live within Baltimore city limits. 
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Drew Kramer 

Committee on Environment and Public Works 
410 Dirksen Senate Office Building 
Washington, D.C, 20510-6175 

June 16"', 2014 

Dear Mr. Kramer, 

Please find our answers to Senator Cardin's foliow-up questions from the May IB*" hearing on "Solving 
the Problem of Polluted Transportation Infrastructure Stormwater Runoff." Thank you again for the 
opportunity to testify at this hearing. 

1) How does the rapid rate in which stormwater flows from roads affect nearby streams and 
rivers? 

Stormwater that runs off of smooth paved surfaces has little resistance, and thus gathers speed 
quickly. Also, paved surfaces usually do not allow any runoff to infiltrate the ground, so 
everything that falls on these surfaces runs off. The combination of high volume and high 
velocity of water has a tremendous erosive force. When the runoff gets to a local stream, the 
dynamics are such that the runoff scours out the stream bed at the outfall (the point where the 
runoff is directed into the stream) along with the stream walls. These erosive forces deepen and 
widen the stream channel, undercutting trees and brush, carrying away additional sediment, 
and destroying fish habitat. 

2) When streambeds and stream banks are scoured by rushing stormwater, what direct water 
quality impairments occur in the Bay? 

Some of the sediment, especially the fine sediment, does not settle out Immediately 
downstream and can be carried in suspension a long distance. Sediment transport can be seen 
by aerial or satellite photo in many of our streams and rivers after a rain event, and some of this 
sediment makes its way to tidal waters and eventually to the Bay itself. Before the sediment 
settles in those waters, it clouds the water, preventing light penetration necessary for 
photosynthesis of underwater grasses. When the sediment finally settles it covers up plants and 
bottom-dwelling (benthic) organisms, as well as clogs fish gills. Sediment also carries 
phosphorus pollutants, which adhere to the small grains; over-enrichment by phosphorus and 
nitrogen Is what leads to algal blooms, the consequent lack of oxygen as the algae die off, and 
causes dead zones in the Bay. 
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3) Is it correct to say that while highway stormwater may not contain a huge load of sediment and 
nutrients when it leaves the road surface, the flows churn up sediments and nutrients that 
would otherwise remain settled? 

In some cases, yes. However, road surfaces collect pollutants such as nitrogen via deposition 
from the air, and Phosphorus and nitrogen run onto streets and highways and then into 
waterways from nearby planted areas. Highways also collect various toxins from transportation 
sources (petroleum by-products, engine fluids, particles from brake linings, etc.). Similarly, as 
noted above, the force and volume of the runoff from highway surfaces transports dirt and 
churns up sediments in the waterways it enters. 

4) What are the benefits of detaining highway stormwater near the road facility in which it is 
generated from, and slowing the rate in which highway runoff is channeled and discharged Into 
receiving waters? 

Generally, the best and most efficient way to manage pollution is at its source, and this principle 
applies to highways as well. Retention and treatment of runoff at or near the highway allows 
water to infiltrate into the ground and pollutants to be taken up by plants. Infiltration of rain 
events helps to prevent runoff from gaining speed, additional volume, and additional pollutants, 
as well as having to be managed farther away, at or near receiving waters. 

5) How much of the Highway runoff in the Chesapeake Bay watershed is being adequately treated? 

The adequacy of the treatment of highway runoff depends largely upon when the highway was 
built, as well as the standards used by the state at the time. Highway runoff has been 
"managed" by transportation departments for several decades in various ways. Previous 
management methods include channelizing runoff directly into nearby streams in the 1950's 
and 1960's, the usage of relatively ineffective "dry" ponds in the 1970's and 19S0's, the usage of 
"wet" ponds in the 1980's and 1990' s, and the usage of somewhat better systems early in the 
21" century. Because varying methods of treatment were used depending on when the 
highway was built and by which state or agency, this question very difficult to answer, 

6) What is the condition of tributaries in the parts of the watershed where improvements in 
stormwater management need to be made? 


Unfortunately, many streams and rivers in all the Bay states currently are in only fair or poor 
condition; and, as urbanization proceeds even high quality streams will deteriorate. Stormwater 
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management standards and practices are improving across the Bay watershed, but 
improvements in the way highway runoff is managed and treated can greatly improve tributary 
water quality, as well as prevent deterioration in the future. 

7) What kind of threat does accelerated stream bank erosion pose to personal property and public 
safety? 

As previously mentioned, stream bank erosion occurs when the volume and velocity of polluted 
runoff cuts into stream banks and undercuts and topples what lies above -trees, pipes and 
highway infrastructure, homes, commercial buildings, and parking lots. This poses a significant 
threat not only to private property, public health and welfare, but also to public capita! such as 
sewer systems and roads. Repairs to public systems can be extremely expensive, and the threat 
to lives and private property is quite real. The threat and cost of dealing with localized flooding 
from runoff is also significant. 

8) Given the chemical constituents present in highway runoff, combined with the dangerously 
faster flows of water in streams that quickly receive highway runoff that are the result of 
highway runoff, is highway runoff preventing the achievement of the Clean Water Act's 
swimmable and fishable goals for all waters of the U.S.? 

Polluted runoff from highways is certainly contributing to our nationwide failure to achieve the 
federal Clean Water Act’s goals. It is an important component, along with air pollution, other 
point (e.g. wastewater treatment plant) and non-point (e.g. agricultural) water pollution. All 
these sources must be effectively managed for us to attain the objectives and promise of the 
Clean Water Act. 

9) What are the benefits of mitigating or restoring to some degree the natural pervious landscapes 
that road hardscapes cover what water quality goals and infrastructure preservation goals are 
achieved? 

The more we use nature, or mimic natural systems, to manage this source of pollution, the 
better off we will be. In nature, most rainwater and snowmelt percolates and filters through 
various surface layers of detritus into the soil. After nutrients are taken up and used by plants 
and micro-biota, the water then slowly makes its way into groundwater, seeps and streams. If a 
good proportion of the natural perviousness near infrastructure is not disrupted, it can still 
provide these functions; or, providing new pervious landscapes and treatment systems can 
often serve the same purposes. Such systems can be less expensive to build and maintain; and. 
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once in place, they filter pollution and help prevent the kinds of catastrophic collapses referred 
to above in Question 7. 


Best Re|ards, 




Taylor Pool 

Federal Affairs Coordinator 
Chesapeake Bay Foundation 
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Senator Cardin. Thank you very much. 

Mr. Medina. 

STATEMENT OF DANIEL E. MEDINA, PHD, PE, D.WRE., CFM, 
TECHNICAL DIRECTOR— WATER, ATKINS 

Mr. Medina. Thank you, Chairman Cardin and Ranking Member 
Vitter and Senator Merkley for inviting me here today. My name 
is Dan Medina. I am the National Technical Director for Water for 
Atkins. We are an international engineering firm. We specialize in 
all kinds of urban infrastructure. Highways are a significant source 
of revenue for us, as they are a source of employment for a large 
percent of our 2,700 employees based in the U.S. 

I am also here on behalf of the Water Environment Federation, 
which is an industry association representing hundreds of clean 
water agencies across the Nation. In 2012, the Federation pub- 
lished this Design of Urban Stormwater Controls handbook, which 
is national handbook that establishes the design principles for 
stormwater controls in all urban areas, including highways. I had 
the privilege and the responsibility to be the editor of this publica- 
tion here. 

Let me start by saying that the U.S. Geological Survey places the 
most remote location in the lower 48 States deep into Yellowstone 
National Park. Yet, that location is only 22 miles away from the 
nearest road. That essentially highlights the omnipresence of our 
highway system; it takes us to our homes, it takes us to our jobs, 
but also to those awe-inspiring locations that should be preserved 
for future generations. Therefore, the highway system should lead 
the way, literally, into environmental stewardship. 

We have heard the impacts of highway runoff, so I won’t repeat 
them here. But one thing to emphasize is that there is no distinc- 
tion between water quantity and water quality when it comes to 
highway runoff, or any kind of runoff, for that matter. They are all 
inextricably linked and they cause the same problems. We cannot 
separate them. It doesn’t know where to go for quality or for quan- 
tity. Moreover, receiving streams that have to deal with these prob- 
lems are the responsibility of municipalities that have to invest 
taxpayer dollars or ratepayer dollars in solving these problems. 
Therefore, highways are part of the problem and need to be part 
of the solution. 

The good news is that American engineering has the expertise to 
mitigate these impacts. For 30 years we have had an approach 
known as green infrastructure for stormwater management that 
has been pioneered by Prince George’s County here in Maryland. 
You probably heard about pervious pavement and bio retention fa- 
cilities, stormwater wetlands. All these devices are designed to cap- 
ture water and put it in the ground, where it belongs, as opposed 
to letting it go over impervious surfaces and into our streams. 

Green infrastructure has been utilized in neighborhoods, in 
streets, in military facilities, but rarely is it utilized in highways. 
Other countries, like the UK, have mandatory regulations that 
force green infrastructure to be one of the options considered. In 
Australia, for example, green infrastructure is part of the consider- 
ations when building any major highway project. There is an exam- 
ple called EastLink near Melbourne. It is about 27 miles long and 
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includes about 17 interchanges and 88 bridges, hardly a country 
road, and uses a system of 70 wetlands to capture the water and 
put it in the ground. 

In the U.S. we have the leadership from several States, the 
Washington State DOT, Maryland Highway Administration, and, of 
course, you have heard the experience from our colleagues at the 
Oregon DOT. 

Better water management also makes for safer roads. An exam- 
ple here is something called permeable friction courses, which is es- 
sentially permeable pavement that is laid on top of regular pave- 
ment because it absorbs the water, it reduces the dangers from 
splash and spray and hydroplaning, but it also acts as a 
stormwater filter. Researchers from the University of Texas in Aus- 
tin and North Carolina State University showed that permeable 
friction courses can reduce as much as 90 percent of the total sus- 
pended solids in a highway. 

The final point I would like to make is about economics. There 
is a perception that green highways are going to be delayed, they 
are going to cost more, and they are going to be more difficult to 
permit. The experience from the UK indicates that drainage sys- 
tems constructed with green infrastructure in mind are 15 to 25 
percent cheaper to construct, and also the maintenance cost is com- 
parable, if not less, as those of conventional drainage systems. And 
then there is the issue of job creation. For planners, for engineers, 
for designers, for construction companies, for maintenance crews 
that specialize in green infrastructure could access the highway 
market. 

In conclusion, American engineering has the expertise to improve 
how we handle runoff from highways today. Green infrastructure 
is a proven technology. It results in cleaner water, safer roads, 
fewer flood losses, more receiving infrastructure, including trans- 
portation infrastructure. It is an approach that will create jobs; it 
will not stall the installation of new highways or make it more 
costly. This highway reauthorization bill is an excellent opportunity 
to promote sustainability practices for our highway system. 

In closing, on behalf of Atkins and the Water Environment Fed- 
eration, I would like to thank you for having me here today. 

[The prepared statement of Mr. Medina follows:] 
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Editor, Manual of Practice on Design of Urban Stormwater 
Controls published by the Water Environment Federation and 
the American Society of Civil Engineers (2012) 


Introduction 


Chairman Cardin, Ranking Member Boozman, and distinguished members of the 
Subcommittee, thank you for the opportunity to testify today on stormwater 
issues related to our nation's highways and the need for expanded 
implementation of green infrastructure for stormwater management. 

My name is Dan Medina and I am the National Technical Director for Water at 
Atkins. We are a global engineering firm serving the needs of our clients in the 
public and private sectors in all aspects of planning, designing, and enabling 
urban infrastructure in transportation, water, energy, and the environment. Our 
headquarters in the United States are located in Tampa, Florida and our 100 
offices nationwide house our 2,700 employees in the US. I am here to provide 
the point of view of the private industry on the subject of this hearing. Highway 
design and services during construction are one of Atkins’ major areas of 
expertise, constituting an important source of our revenue and engaging a large 
number of our staff. 

Additionally, I am a long serving and active member of the Water Environment 
Federation (WEF), an industry association representing water agencies and 
utilities across the United States that deliver clean water to the public while 
protecting our water resources. In 2012, WEF and the American Society of Civil 
Engineers published the Manual of Practice for Design of Urban Stormwater 
Controls, a 750-page handbook on the practice of planning and engineering 
design of technologies to control runoff from a variety of urban settings, including 
highways. I had the privilege to serve as the editor for this Manual of Practice. I 
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am also a member of WEF’s Stormwater Committee that focuses on fostering 
innovation and promoting sound policies for the cost-effective management of 
stormwater. Therefore, in addition to the private industry, I am also here on 
behalf of WEF as an association of water agencies charged with protection of 
water quality. 

Overview of Stormwater Issues in Urban Infrastructure 


According to the US Geological Survey, the most remote wilderness in the lower 
48 states is located in Yellowstone National Park — only 22 miles from the nearest 
road, putting into perspective the omnipresence of our road system in the US. 
This feat of national infrastructure takes us to our homes and workplaces, and 
also to those awe-inspiring places in our country to be preserved for our future 
generations. Therefore, highways should lead the way, literally, in stewardship of 
the environment. Instead, historically, highway drainage systems have not been 
designed with sustainability in mind. In most instances, we pay insufficient 
attention to water quality, impacts on floodplains, water resource protection, and 
potential for public amenities and habitat enhancement. I hope to demonstrate 
here today that American engineering has the technology and know-how to 
improve stormwater management in our highway network in a cost-effective 
manner. 

From my testimony today I would like the Subcommittee to take away four main 
points. First, highways exert a significant impact on streams and lakes that 
receive runoff. These bodies of water are under the jurisdiction of municipal 
agencies that are being forced to apply public funds to address the problems that 
arise from highway runoff. Second, American engineering has the expertise and 
technology to mitigate these impacts as new highways are constructed and aging 
ones are rebuilt. Third, better stormwater management on highways improves 
road safety. Finally, greener highways do not jeopardize road construction or 
stall economic growth; on the contrary, green technology for highway runoff 
management will fuel job creation at all levels in the planning, design, 
construction, and operation of our highway system. 

First, let me provide a brief synopsis of the impacts of impervious surfaces on 
receiving waterbodies, which have been documented for decades. Road 
pavement and other impervious surfaces associated with vehicular traffic can 
contribute as much as 70% of the total impervious areas in an urban watershed 
(Wong et al., 2000). Under natural conditions, say, a forest, rain soaks into the 
soil, thus minimizing the volume of runoff that storms generate. Impervious 
surfaces impede this infiltration process and generate large volumes of runoff. 
Instead of arriving at streams as slow-moving groundwater seeping through the 
stream banks, runoff rushes over the pavement and through gutters and 
stormdrains that swiftly discharge to surface waters and carry sediment, motor 
oil, heavy metals, salt, pathogens, litter and other contaminants held in the 
pavement. Many states require that runoff be detained in basins that slowly 
discharge the water to a nearby stream. This approach can be effective but it 
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doesn't address the increased volume of runoff; therefore, the receiving 
watercourse is forced to convey more water. The stream adjusts to the new 
conditions by increasing the size of the channel, which erodes stream beds and 
banks, resulting in more sediment that the flow of the water must carry (WEF and 
ASCE, 2012). Moreover, accumulated on a watershed basis, more runoff leads 
to bigger floodplains and greater economic flood losses, including damages to 
transportation infrastructure. Uncontrolled runoff that leaves a highway almost 
always becomes a problem for the municipality that receives that water and has 
to spend taxpayers’ funds in correcting the adverse effects. 

Today’s urban drainage systems respond to complex interactions of the urban 
landscape including buildings, roads, sewers, and receiving waterbodies. 
Highways are an important component. They are part of the problem and must 
be part of the solution. 

As my second point to illustrate today, American engineers have the expertise 
and technology to mitigate these impacts. The conventional approach to road 
drainage has followed the principle of conveying water as quickly as possible 
away from the road to reduce the perceived risk of deterioration in strength of the 
subgrade. However, this fast-drainage approach contributes to the degradation 
of our waterways as I mentioned earlier. But it doesn't have to be like that. Our 
industry has a proven approach to mitigate these impacts known as green 
infrastructure (Gl) for stormwater management. Over the past 30 years, from its 
inception in Prince George's County, Maryland, we have applied Gl successfully 
to virtually every type of urban development from neighborhoods to ports to 
military bases, but rarely for highways. Gl is a blend of planning and engineering 
measures to restore the balance and manage rain within the urban environment 
to minimize the impacts of development on the quality and quantity of runoff, 
while protecting the surrounding natural resources and enhancing their value to 
society. Gl seeks to take advantage of vegetation and soil to put rain back in the 
ground where it can follow its natural pathways toward receiving watercourses. 

Gl technologies currently in use in urban development include permeable 
pavement, vegetated swales, infiltration basins, and stormwater wetlands. In 
addition to local benefits, Gl can be instrumental in reducing flood damages to 
the nation. A study that Atkins is conducting for the Environmental Protection 
Agency reveals that Gl implementation at a watershed scale can reduce flood 
losses nationwide by as much as $5 billion dollars between 2020 and 2040 
(Atkins, 2014). 

Vigorous research and lessons learned from three decades of Gl implementation 
have taught us what we need to know about performance, cost, and operation 
and maintenance of these facilities. In addition, we know the experiences of 
other countries that have embraced the application of Gl to highways. In the 
United Kingdom, the application of Gl is mandatory through existing legislation, 
and nearly every highway project in Australia includes consideration of Gl. A 
notable example is EastLink, a six-lane, 23-mile motorway near Melbourne 
featuring 17 interchanges, 4 miles of toll-free bypasses, 88 bridges, and twin 
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one-mile long, three-lane tunnels. The project’s Gl stormwater controls include 
70 wetlands that treat road runoff and create habitat for wildlife. In the US a few 
state transportation agencies are leading the way notably Maryland, Washington, 
and Oregon, as exemplified by the experience that Oregon DOT shares with us 
at this hearing today. 

My third observation for today is the link between smarter stormwater 
management and highway safety. Permeable friction courses (PFCs) are a type 
of pavement that has been used in the United States since the 1950s. This 
asphalt mix creates a pavement with a large fraction of air voids, which allows 
water to pass through it and increases friction needed for vehicle braking during 
storms. Because water soaks into the pavement, PFCs reduce the dangers of 
splash, spray, and hydroplaning. In addition, PFCs are generally quieter than 
conventional pavements. PFCs boast water quality benefits and thus are part of 
the Gl toolbox for highways. Researchers at the University of Texas, Austin and 
North Carolina State University showed that concentrations of total suspended 
solids from PFCs are more than 90 percent lower than from conventional 
pavement. The researchers also observed lower pollutant concentrations for 
total amounts of phosphorus, copper, lead, and zinc (Eck et al., 2012). PFCs are 
not applicable in every road but where they are, the combination of improved 
safety and water quality benefits is a significant benefit of Gl that is unique to 
highways. 

My fourth and final comment relates to economic aspects associated with the 
application of Gl to highways. Higher cost of “green” highways is often an 
argument cited against Gl. Yet, experience in Scotland suggests that Gl can 
reduce construction costs between 15 and 25 percent (WSP, 2008). Excessive 
and costly maintenance is another argument against Gl deployment in highways. 
However, properly selected Gl devices may be maintained easily as part of road 
maintenance programs and the cost is comparable to or lower than that 
associated with maintenance of conventional road drainage (CIRIA, 2003). A fair 
evaluation of Gl projects needs to be based on a whole-cost analysis that 
considers capital expenditures and operation and maintenance. Moreover, there 
are other benefits of the Gl approach that are more difficult to quantify but are no 
less real, for instance, better water quality, stream protection, ecosystem 
improvement, recreation, and aesthetics. 

A common sense, tiered approach offers a cost-effective framework to improving 
our highways with Gl. New highways can be designed and built with our current 
Gl know-how; existing highways can be retrofitted as part of reconstruction or 
resurfacing efforts. In highways where Gl is not feasible or cost-effective, 
allowance of Gl projects outside of the right-of-way will offset the impacts. 

Gl application to highways also represents job creation for a variety of 
occupations including transportation planners experienced in sustainability, 
engineers with expertise in Gl, contractors trained in installation of Gl devices, 
and maintenance crews knowledgeable of the proper procedures applicable to 
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Gl. These skills already exist in the industry, are constantly honed, and are 
waiting for the opportunity to expand to highways. 

Conclusion 


In conclusion, runoff from roads contributes to the problems that other urban 
development causes on our streams and lakes but the United States has the 
technology and expertise to improve this aspect of our highway system. Gl is a 
proven approach that we can bring to bear on our highways to enable cleaner 
water, safer roads, and fewer economic losses due to flooding. 

The highway reauthorization bill presents an excellent opportunity to promote 
sustainable practices in highway runoff management. These practices will not 
increase the cost of transportation projects or delay their implementation, and will 
lead to job creation and better and more durable infrastructure. 

On behalf of Atkins and the Water Environment Federation, I thank Chairman 
Cardin, Ranking Member Boozman, and the Subcommittee for the opportunity to 
testify today. I welcome any questions you may have. 
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1) in your experience, will the incorporation of enhanced stormwater facilities into roadway designs 
ultimately cost less than restorative and replacement activities that ultimately become necessary 
from Inadequately managed stormwater? 

The oft quoted adage of an ounce of prevention is worth a pound of cure applies to stormwater as well 
as it does to one's own health. Roadway projects that discharge uncontrolled stormwater may cost less 
to construct but the expense to repair the damage caused to receiving water bodies may be much 
greater. Often, it will be taxpayers and ratepayers in the affected municipalities who will have to bear 
the outlay of repairing the damage. Moreover, transportation infrastructure downstream, such as 
bridges, may suffer the consequences also. Therefore, it is more cost-effective for our society to invest 
in designing and implementing stormwater controls than to have to undo the harm that would occur 
otherwise. 

2) How does highway stormwater contribute to and cause streambed scour and what effects on water 
quality does this have? 

The negative impacts of uncontrolled stormwater have been well documented over the past few 
decades. For a summary please see Chapter 2 of the Manual of Practice No. 23, Design of Urban 
Stormwater Controls published in 2012 by the Water Environment Federation and the American Society 
of Civil Engineers. Briefly, the Increased volume of runoff is the cause of much of the negative impacts. 
Healthy streams exist In a balance of water, sediment, and vegetation that dictates the geometry of 
stream beds and banks and their alignment in the landscape. Impervious surfaces and compacted soils 
caused by urbanization increase the amount of runoff that reaches the streams, which disturbs this 
natural balance of the stream. In an attempt to restore the balance, the stream reacts to the additional 
runoff by scouring its bed and streambanks to increase the size of the channel and thus accommodate 
the additional water. The most visible result of this process is the formation of the deeply incised 
channel often found in urban environments. This erosion increases the sediment load to the stream, 
which affects water quality and aquatic health; for example, as the sediment settles on the bottom, it 
fills spaces between the river pebbles that are essential for fish habitat. Runoff also carries numerous 
pollutants that accumulate on impervious surfaces, for example fertilizers, pesticides, brake pad residue, 
motor oil, and litter. 
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3) Does the incorporation of advanced onsite stormwater management facilities into highways create 
an undue financial burden on road builders? 

Our knowledge of stormwater impacts has led to Implementation of management measures and in most 
urban areas every type of urban development requires some kind of stormwater control nowadays. Of 
course these enhancements to the way we go about development represent additional costs; however, 
it is obvious that these costs have not hampered development, just like better building codes have not 
hindered construction. The value of our urban lands continues to increase and the economic prosperity 
that they generate more than compensates for the additional cost of deploying the infrastructure that 
we need. Highways are no exception to this pattern. It may cost more in capital expenditures to 
implement sound stormwater practices; however, this cost should not be considered and undue 
financial burden but part of the Investment in society that highways embody. In this area, as in every 
other aspect of urban development, we need to adopt the principle of "do no harm" to gauge the need 
for these investments and the benefits that they bring to our communities. 
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EPW Committee, Introductory Statement of Ken Cuccinelli for May 13, 2014 Committee Hearing. 


As this committee addresses runoff and pollution related to public infrastructure, I appreciate the 
chance to address two aspects of this issue: 1) EPA overreach, and 2) the devastating impacts of the EPA 
involving itself in local land use via storm water management. 

I learned about both EPA's overreach and the consequences as Virginia's Attorney General in 2012. 

In Northern Virginia, alongside the beltway (1-495) in Fairfax County, the EPA tried to use a TMDL to 
dramatically expand its jurisdictional reach by interpreting existing law in a way that treated rainwater 
like a pollutant under the Clean \A/ater Act (CWA). 

If it sounds strange to you that the EPA would treat rainwater as a pollutant under the CWA, it sounded 
strange to us too - and to the local government involved - Democrat-controlled Fairfax County, one of 
the most environmentally aggressive local governments in Virginia. 

We quickly learned that the EPA's outrageous overreach was experimental in nature - we were one of 
only four instances in which EPA tried to use TMDLs in this manner in the whole country. And EPA made 
it clear that if they succeeded in Virginia, they were going to take it nationwide. 

The cost to Virginia as a whole via our Virginia Department of Transportation (VDOT) was estimated to 
be approximately $70 million and the financial impact to Fairfax County's taxpayers was approximately 
$200 million- that's $800 per family of four in Fairfax. 

Mind you, all of this was with the knowledge that what EPA was attempting to mandate would not help 
the Accotink Creek! Fairfax County had already spent over $100 million addressing the very same issues 
that EPA said it wanted to address via the TMDL, and Fairfax had further plans to spend more to 
continue to improve the Accotink Creek- without any mandates! 

We were left with no choice but to sue the EPA to contest its incredible overreach in water regulation 
related to runoff from a federal highway. 

The lawsuit was no partisan exercise, the 10-member Board of Supervisors of Fairfax County -seven 
democrats and three republicans -voted 9-1 to join VDOT in the lawsuit. This democrat-led local 
government was even willing to sue in July of 2012 - right in the heat of the President's re-election 
campaign in a swing state. 

We won overwhelmingly. The federal court was aghast that the EPA would try to twist and stretch the 
CWA so badly. There is a warning here for this committee. I know the Administrator has made a 
number of "restrained" comments about what the regulation you are contemplating will or won't do. 

I'm here to tell you that they will take it to what you think is the limit and beyond - way, way beyond. 

And they don't care about the costs or lost jobs. And I choose the phrase "they don't care" quite 
intentionally, 

EPA knew that what they were trying to force Fairfax County and VDOT to do with the TMDL would not 
even achieve their own environmental goals. And even faced with the pleading of one of the most 
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aggressive local governments in Virginia when it comes to environmental stewardship, EPA would not 
give one inch - they were merciless. 

Setting the approximately $270 million in costs that would've been necessary to comply with EPA's 
illegal road-related TMDL, let me explain what compliance would likely have required in real-world 
terms. 

Because EPA's complaint was with rainwater flowing off of the beltway, and because VDOT didn't own 
any property they could use to slow the flow of the rainwater, we would have had to condemn houses in 
some old middle-class neighborhoods along the beltway as well as some small businesses. After evicting 
the long-time residents, VDOT would have torn down their houses, and built retaining pools and planted 
grass to allow the water to soak into the ground Instead of flowing Into the Accotink. 

As one citizen, I find EPA's willingness to destroy businesses and evict people from their homes for 
virtually no environmental benefit not just offensive, but scary. This is an agency that is out of control 
with Its own power, and it concerns me that this committee Is now considering expanding that power - 
power to displace families and destroy businesses. 

Finally, as a practical matter, the authority this committee is contemplating granting to EPA would give 
EPA veto-power over an enormous number of local governments' land use decisions. And EPA's track 
record of simply not caring about the impact its decisions have on families, businesses and economic 
opportunity suggest this committee should be going in exactly the opposite direction regarding EPA 
power and authority. 
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1) As the Attorney General of Virginia, you were involved in and led the successful challenge 
against the Environmental Protection Agency's (EPA) costly and unnecessary total maximum 
daily load for Accotink Creek. In your written testimony, you observed that EPA's water flow 
regulations would have forced Virginia officials to condemn and destroy local neighborhoods 
and small businesses in order to construct federally-mandated stormwater infrastructure. During 
your experience in this case, did EPA officials ever express any interest or sympathy for the 
families and small business owners who could have lost their private property if EPA's 
regulatory effort had been successful? 

Answer: During our extensive discussions with the EPA, despite the hardships that would have 
been imposed on families and businesses in the area, they showed no concern or mercy for those 
businesses or families. 

2) You are likely aware that EPA's recent proposed "waters of the United States" would expand 
the agency's regulatory authority under the Clean Water Act. Of course, EPA contends that their 
proposal is merely a clarification of the law and that it will not have a substantial economic 
impact or significantly increase the number of water bodies subject to federal jurisdiction. Given 
your experience in the Accotink case, how do you think families, farmers and small businesses 
would fair in defending against attempts by EPA and their well-funded environmental allies to 
use the rule as a justification to assert regulatory control over private property? Is it fair to say 
that the cost of litigation and endless battles with EPA and its environmental allies can easily 
bankrupt a family, farmer or small business? 

Answer: The EPA uses its heft to pressure families and businesses to bend to its will. That is the 
corporate culture of the EPA, and it will continue to be applied even more expansively if their 
preferred redefinition of the "waters of the United States” is adopted in statute. 


The EiPA relies on its ability to bankrupt families and businesses (including farmers) in its efforts 
to bend them to its will. 
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Senator Cardin. Thank you very much. 

Mr. Cuccinelli. 

STATEMENT OF HON. KEN CUCCINELLI, 
CUCCINELLI & ASSOCIATES 

Mr. Cuccinelli. Senator Vitter, Senator Merkley, Chairman 
Cardin, thank you all for the opportunity to be here with you. As 
this committee addresses runoff and pollution related to public in- 
frastructure, Mr. Chairman, I appreciated your cost effectiveness 
focus in your opening remarks, and I would appreciate the chance 
to address two aspects of this issue: one, EPA’s overreach in this 
area and, two, the devastating impacts of the EPA involving itself 
in local land via stormwater management. 

I learned about both EPA’s overreach and the consequences as 
Virginia’s attorney general in 2012. 

In Northern Virginia, just south of here, alongside the Beltway, 
1-495 in Eairfax County, the EPA tried to use a TMDL to dramati- 
cally expand its jurisdictional reach by interpreting existing law in 
a way that treated rainwater as if it were a pollutant under the 
Clean Water Act. It was very creative layering. 

If it sounds strange to you that the EPA would treat rainwater 
as a pollutant under the Clean Water Act, it sounded strange to 
us too, and to the local government involved, which is a Democrat- 
controlled board of supervisors, Eairfax County, one of the most en- 
vironmentally aggressive local governments in Virginia. 

We quickly learned that the EPA’s outrageous overreach was ex- 
perimental in nature. We were one of only four instance sin which 
EPA tried to use TMDLs in this manner in the whole Country. And 
EPA made it clear that if they succeeded in Virginia, they were 
going to take it nationwide. 

The cost to Virginia as a whole via our Virginia Department of 
Transportation was estimated to be approximately $70 million in 
the instance of one creek, and the financial impact of Eairfax Coun- 
ty’s taxpayers was approximately $200 million. That is $800 per 
family of four in Eairfax County for one regulatory effort over one 
creek. 

Mind you, all of this was with the knowledge that what EPA was 
attempting to mandate would not help the Accosting Creek. Eairfax 
County had already spent over $100 million addressing the very 
same issues that EPA said it wanted to address via the TMDL, and 
Eairfax had further plans to spend more to continue to improve the 
Accosting Creek without any mandates. 

We were left with no choice but to sue the EPA to contest its in- 
credible overreach in water regulation related to runoff from a Eed- 
eral highway. 

The lawsuit was no partisan exercise, the 10-member board of 
supervisors of Eairfax County, seven Democrats and three Repub- 
licans, voted 9 to 1 to join \^OT in the lawsuit. This Democrat- 
led local government was even willing to sue in July 2012, right 
in the heat of the President’s reelection campaign in a swing State. 

We won overwhelmingly. The Eederal court was aghast that the 
EPA would try to twist and stretch the Clean Water Act so badly. 
There is a warning here for this committee. I know the adminis- 
trator has made a number of “restrained” comments about what 
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the regulation or some of the regulations you are contemplating 
will or won’t do, and I am here to tell you that they will take it 
to what you think is the limit and beyond, way, way beyond. 

And they don’t care about the costs or the lost jobs. And I choose 
the phase “they don’t care” quite intentionally. 

EPA knew that what they were trying to force Fairfax County 
and VDOT to do with the TMDL would not even achieve their own 
environmental goals. And even faced with the pleading of one of 
the most aggressive local governments in Virginia when it comes 
to environmental stewardship, EPA would not give one inch. They 
were merciless. 

Setting the approximately $270 million in costs that would have 
been necessary to comply with EPA’s illegal road-related TMDL, let 
me explain what compliance would likely have required in real- 
world terms. 

Because EPA’s complaint was with rainwater flowing off of the 
Beltway, and because VDOT didn’t own any property they could 
use to slow the flow of the rainwater, we would have had to con- 
demn houses in some old middle-class neighborhoods along the 
Beltway, as long as some small businesses. After evicting the long- 
time residents, VDOT would have torn down their houses and built 
retaining pools and planted ^ass to allow the water to soak into 
the ground instead of flowing into the Accosting. 

As one citizen, I find the EPA’s willingness to destroy businesses 
and evict people from their homes for virtually no environmental 
benefit not just offensive, but scary. This is an agency that is out 
of control with its own power, and it concerns me that this com- 
mittee is now considering expanding that power; power to displace 
families and destroy businesses. 

Finally, as a practical matter, the authority this committee is 
contemplating granting to EPA would give EPA veto power over an 
enormous number of local governments’ land use decisions. And 
EPA’s track record of simply not caring about the impact its deci- 
sions have on families, businesses, and economic opportunities sug- 
gests this committee should be going in exactly the opposite direc- 
tion regarding EPA power and authority. 

Thank you. 

[The prepared statement of Mr. Cuccinelli follows:] 
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EPW Committee, Introductory Statement of Ken Cuccinelli for May 13, 2014 Committee Hearing. 


As this committee addresses runoff and pollution related to public infrastructure, I appreciate the 
chance to address two aspects of this issue: 1) EPA overreach, and 2) the devastating impacts of the EPA 
involving itself in local land use via storm water management. 

I learned about both EPA's overreach and the consequences as Virginia's Attorney General in 2012. 

In Northern Virginia, alongside the beltway (1-495) in Fairfax County, the EPA tried to use a TMDL to 
dramatically expand its jurisdictional reach by interpreting existing law in a way that treated rainwater 
like a pollutant under the Clean Water Act (CWA). 

If it sounds strange to you that the EPA would treat rainwater as a pollutant under the CWA, It sounded 
strange to us too - and to the local government involved - Democrat-controlled Fairfax County, one of 
the most environmentally aggressive local governments in Virginia. 

We quickly learned that the EPA's outrageous overreach was experimental in nature - we were one of 
only four instances in which EPA tried to use TMDLs in this manner in the whole country. And EPA made 
it clear that if they succeeded in Virginia, they were going to take it nationwide. 

The cost to Virginia as a whole via our Virginia Department of Transportation (VDOT) was estimated to 
be approximately $70 million and the financial impact to Fairfax County's taxpayers was approximately 
$200 million - that's $800 per family of four in Fairfax. 

Mind you, all of this was with the knowledge that what EPA was attempting to mandate would not help 
the Accotink Creek! Fairfax County had already spent over $100 million addressing the very same issues 
that EPA said it wanted to address via the TMDL, and Fairfax had further plans to spend more to 
continue to improve the Accotink Creek - without any mandates! 

We were left with no choice but to sue the EPA to contest its incredible overreach in water regulation 
related to runoff from a federal highway. 

The lawsuit was no partisan exercise, the 10-member Board of Supervisors of Fairfax County - seven 
democrats and three republicans - voted 9-1 to join VDOT in the lawsuit. This democrat-led local 
government was even willing to sue in July of 2012 -right in the heat of the President's re-election 
campaign in a swing state. 

We won overwhelmingly. The federal court was aghast that the EPA would try to twist and stretch the 
CWA so badly. There is a warning here for this committee. I know the Administrator has made a 
number of "restrained" comments about what the regulation you are contemplating will or won't do. 

Tm here to tell you that they will take it to what you think is the limit and beyond - way, way beyond. 

And they don't care about the costs or lost jobs. And I choose the phrase "they don't care" quite 
intentionally. 

EPA knew that what they were trying to force Fairfax County and VDOT to do with the TMDL would not 
even achieve their own environmental goals. And even faced with the pleading of one of the most 
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aggressive local governments in Virginia when it comes to environmental stewardship, EPA would not 
give one inch - they were merciless. 

Setting the approximately $270 million In costs that would've been necessary to comply with EPA's 
illegal road-related TMDL, let me explain what compliance would likely have required in real-world 
terms. 

Because EPA's complaint was with rainwater flowing off of the beltway, and because VDOT didn't own 
any property they could use to slow the flow of the rainwater, we would have had to condemn houses in 
some old middle-class neighborhoods along the beltway as well as some small businesses. After evicting 
the long-time residents, VDOT would have torn down their houses, and built retaining pools and planted 
grass to allow the water to soak into the ground instead of flowing into the Accotink. 

As one citizen, I find EPA's willingness to destroy businesses and evict people from their homes for 
virtually no environmental benefit not just offensive, but scary. This is an agency that is out of control 
with its own power, and it concerns me that this committee is now considering expanding that power- 
power to displace families and destroy businesses. 

Finally, as a practical matter, the authority this committee is contemplating granting to EPA would give 
EPA veto-power over an enormous number of local governments' land use decisions. And EPA's track 
record of simply not caring about the Impact its decisions have on families, businesses and economic 
opportunity suggest this committee should be going in exactly the opposite direction regarding EPA 
power and authority. 
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Hon. Barbara Boxer, Chairman 
Committee on Environment and Public Works 
United States Senate 
Washington DC 20510-6175 


AMERICAN 

!!'£W! 

USERS 

ALLIANCE 

Hon. David Vitter, Ranking Member 
Committee on Environment and Public Works 
United States Senate 
Washington DC 20510-6175 


Dear Chairman Boxer and Ranking Member Vitter: 

Thank you for the opportunity to respond in writing to questions from the May 13 Subcommittee on 
Water and Wildlife Hearing entitled "Solving the Problem of Polluted Transportation Infrastructure 
Stormwater Runoff'. The questions and respor^ses are as follows: 

Question from Subcommittee Chairman Ben Cardin: 

1/ Should state and local highway authorities be responsible for managing the polluted stormwater 
runoff that flows off of highway assets and into nearby waterways or into storm sewers that 
discharge into nearby waterways? 


Response: 

Generally, no. If States and local highway authorities had considerably more funds at their disposal to 
carry out their primary transportation mission and also manage highway runoff, this might be a 
reasonable proposal. However, the reality is that our roads are critically underfunded and this new 
responsibility cannot be absorbed by states and local governments without significantly more funding 
from the federal government. We currently have a four-million mile road system that is largely 
uncontrolled for runoff, it is neither fiscally prudent nor feasible for state and local highway authorities 
to manage the stormwater runoff on enough of their highway assets without undermining their primary 
purpose of providing safe, efficient transportation to the public. However, there are areas with 
particularly problematic runoff impacts in highly sensitive areas, such as the Chesapeake Bay watershed, 
that require pollution control plans at the watershed level . Our view Is that, in most cases, managing 
pollutants at the watershed level is a much more cost-effective approach that will yield much better 
results for the environment than attempts to control runoff one road project at a time. It Is for that 
reason that we oppose the proposal to require new federal design standards for evety project that 
increases one acre or more of impervious surface or adds more than 10-percent impervious service to a 
road. This type of requirement on all federal-aid projects, regardless of its proximity to a watershed or 
its impact on public safety and mobility, would simply make many highway projects too costly to build 
and further slow an already lengthy and difficult federal project review process that successive 
Administrations have attempted to streamline. 


101 14th Street. NW • Suite 750 • Washington, DC 20005 • 202.857.1200 (P) • 202,857.1220 (F) • wvAw.highwoys.org 
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However, we do agree that there are many places where highway runoff and other sources of pollution 
should be managed before entering waterways. Forthat reason, we support the appropriation of . 
general funds by formula or grants to State environmental agencies for this purpose. These are the 
agencies that should have the most expertise in pollution control and watershed management. 


Question from Committee Ranking Member David Vitter: 

1 J During this month's hearing, you discussed EPA and the Army Corps of Engineers' proposed 
"waters of the United States" rule and how the proposal would impede safety efforts undertaken 
by local and state transportation agencies. I understand that the proposal may render certain 
road and safety improvements practically impossible to achieve. Could you elaborate more in 
terms of the significance of this issue? Would you agree that the proposed rule represents a 
serious threat to the ability of local and state transportation agencies to ensure and improve the 
safety of road and highway users? 


Response: 

We believe the proposed rule will significantly increase the reach of the EPA and Army Corps of 
Engineers in asserting regulatory authority in more locations, even roadside ditches. The practical 
impact of this is that more road projects --whether they be on State, local or even private land - will 
require permits from the Army Corps of Engineers. When the Corps gets involved, highway planners 
and engineers are required to examine alternative locations and designs in order to minimize impacts. 
This process can be time consuming and expensive. If the Corps staff wishes to force an agency or 
landowner to relocate their road project and/or build expensive mitigation sites, the project can 
become prohibitively expensive. Road safety projects, such as the widening of dangerous two-lane rural 
roads or the construction of shoulders and safety grading, are among the types of projects that are 
threatened by such federal government overreach. We do not believe that Congress ever intended to 
permit the Clean Water Act to have as much jurisdiction as envisioned by the current EPA and Army 
Corps of Engineers draft regulations. Legislative proposals in the last several Congresses to expand 
federal authority over wetlands have all failed and it unconscionable that the Executive Branch would 
attempt to overrule the will of Congress through regulations alone. We would agree that the proposed 
rule represents a serious threat to the ability of local and state transportation agencies to ensure and 
improve the safety of road and highway users. 


I greatly appreciate the opportunity to respond to these questions and to weigh in on behalf of the 
American Highway Users Alliance on this important issue. 


Sincerely, 



Gregbry'M. Cohen, P.E. 
President & CEO 
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Senator Cardin. Thank you very much. 

Mr. Cohen. 

STATEMENT OF GREG COHEN, PRESIDENT & CEO, AMERICAN 
HIGHWAY USER ALLIANCE 

Mr. Cohen. Mr. Chairman and members of the subcommittee, I 
appreciate this opportunity to present the views of the American 
Highways Users Alliance regarding transportation infrastructure 
runoff. 

Before I begin my summary, I just want to say that we applaud 
the bipartisan leadership of this committee for introducing the 
highway title of MAP-21 reauthorization bill. I have testified many 
times on this need and we urge a full committee vote in support 
of the bill that was introduced on Monday, this Thursday at the 
markup. 

From State to State, the availability of water restoration funds, 
the significance of the water resources involved, and the extent of 
water quality problems vary tremendously. The availability of Fed- 
eral funds to address water quality, including pollutants from run- 
off, is critical. Incremental progress should be made in a manner 
that focuses on goals and outcomes, where States learn from one 
another, rather than an approach that mandates that every State 
do the exact same list of activities under very different cir- 
cumstances. 

Special care should also be made to understand that incremental 
progress in improving water quality should not come at the ex- 
pense of other important needs, such as the economy and public 
safety. 

So how do we address our water quality needs without unin- 
tended consequences, like exacerbating our highway funding chal- 
lenges or slowing down transportation project approvals? Some ap- 
proaches can be helpful, while others actually create more prob- 
lems. Let me briefly discuss some possible approaches and why we 
regard some favorably and others as problematic. 

Option 1: Congress could authorize appropriations for a signifi- 
cant new program for funding to the States for mitigation and 
treatment of watersheds, with flexibility and technical assistance, 
and empower the States to consider innovative approaches. Sepa- 
rately, or as part of such a program. Congress can encourage closer 
coordination with the State Transportation Departments on issues 
related to transportation runoff. This approach provides a holistic 
method to address the challenges and would allow restoration man- 
agement to consider all sources of watershed degradation, including 
transportation runoff. Aggressively funding this approach would 
address the problem without negative impacts to public safety, con- 
gestion relief, and other goals or the goals of MAP-21. 

Option 2 would be to continue to allow project mitigation to be 
an eligible expense within the highway program. Currently, mitiga- 
tion is eligible under the transportation alternatives and the tradi- 
tional highway construction programs. In having provided this op- 
tion, Congress was aware that outlays from the Highway Trust 
Fund for stormwater features would reduce some outlays for other 
worthy projects. Yet, it can help address community concerns about 
the environmental impact of transportation projects. As an exam- 
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pie, I worked on a project called the Inter county Connector in 
Maryland. That was a project that involved significant stormwater 
management and watershed restoration, to the extent that the wa- 
tershed is reportedly in better condition after road construction 
than before the ICC was built. In other locations it may not be ef- 
fective, desirable, or worthwhile to tie a highway project to a water- 
shed restoration effort. Flexibility for the States is the key. 

Option 3: Congress could create unfunded Federal mandates that 
require specific EPA-approved designs for certain types of highway 
improvements in order to address runoff. We oppose this approach. 
A design mandate would address runoff in a piecemeal, project-by- 
project manner, ignoring several issues. First, the current best 
practice is watershed-wide approach, rather than looking at the de- 
sign of an individual highway project in isolated areas where the 
road is being improved. Second, this approach would potentially 
delay and complicate transportation project approvals, even making 
some safety improvements infeasible. Third, this approach may in- 
clude requirements that are difficult or impossible to achieve in 
certain areas. 

Before closing, let me mention that the EPA has recently re- 
leased proposed Section 404 wetland permit regulations. The latest 
rulemaking is quite controversial among my members. I know that 
obtaining Federal approval for Section 404 permits can be a real 
challenge, in some cases triggering a full NEPA review in prepara- 
tion of an EIS. 

Here is just one example where we believe there is a problem: 
The EPA wants the authority to regulate the filling of manmade 
roadside ditches. The practical impact is that if a county govern- 
ment wants to add safety shoulders to a stretch of a dangerous 
two-lane rural road, even when there is no Federal funding in- 
volved, the county could then be required to avoid and minimize 
the impact to these manmade ditches. If that is not feasible, a per- 
mit has to be issued to fill the ditches and a mitigation plan is 
needed. Even if an avoidance minimization plan would stretch the 
resources of the county, it would not be able to proceed. 

While waiting to get through the Federal bureaucracy, the safety 
of motorists on the road would be at risk. This is part of the reason 
why it takes so long to get projects done. Congress could serve peo- 
ple and the environment better by approaching watershed restora- 
tion and water quality improvements in a more rational, cost-effec- 
tive, and holistic way. 

In conclusion, among the various options to promote clean water, 
we recommend Congress provide a significant General Fund au- 
thorization for watershed restoration and continue to allow fea- 
tures that address that issue to be an eligible expense under the 
highway program. We ask Congress to fund transportation infra- 
structure and watershed restoration programs independently so 
that these worthy programs are not competing with each other for 
Federal funds. And we urge Congress not to take any action which 
would slow down or lead to the cancellation of needed highway 
projects because of expensive design mandates or redirection of 
highway funds. 

Thank you for providing the Highway Users this opportunity. 

[The prepared statement of Mr. Cohen follows:] 
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Testimony of Gregory M. Cohen 
President and CEO 
American Highway Users Alliance 
Before the 

Subcommittee on Water and Wildlife 
Committee on Environment and Public Works 
United States Senate 
May 13,2014 



AMERICAN 


HIGHWAY 

USERS 

ALLIANCE 


Chairman Cardin and Members of the Subcommittee, 1 appreciate this opportunity to 
present the views of the American Highway Users Alliance on issues regarding 
transportation infrastructure runoff. 

About The American Highway Users Alliance 

The Highway Users Alliance is an advocacy group representing hundreds of national and 
state non-profits and businesses of all sizes, including AAA clubs, bus and truck 
companies, motorcyclists and recreational vehicle users, and a diverse network of 
companies that require a safe, efficient, and reliable national system of highways. Our 
members represent millions of highway users across the country and we serve as the 
united voice for those who want better roads and “trustworthy” user-fee based trust funds. 

For over 80 years, The Highway Users has been an advocate for strong federal leadership 
on American transportation infrastructure. We believe that the federal government has an 
essential responsibility for ensuring safe interstate commerce, making America more 
connected, and increasing mobility and opportunity for all citizens while contributing to 
economic growth. The Highway Users has been a stakeholder on nearly every federal 
highway and surface transportation bill, including the most recent MAP-21 law, which 
we endorsed and strongly supported despite concerns over the lack of sustainable long- 
term revenue. We are currently working with Congress to address those fiscal concerns 
while maintaining the key, historic policy reforms contained in MAP-21. 

We are particularly pleased to be working with this Committee on the highway title of the 
reauthorization bill and applaud the bipartisan approach in both the Senate and House to 
address our nation’s transportation infrastructure. We have testified many times over the 
last decade on highway needs. And now, we are very grateful for the opportunity to work 
with you on the related issue of mitigating watershed pollution caused, in part, by 
highway runoff. 
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Background 

The built environment has had a significant impact on the pre-development hydrology of 
watersheds by changing the amount of water, location of entry points, and the quality of 
the water that enters our streams, rivers, bays, and oceans. Runoff from transportation 
infrastructure is one of the ways that urban and rural development has impacted water 
quality. The vast majority of runoff from roads, parking lots, private development, and 
agriculture is not controlled for pollution. 

Clean water should be a concern for all Americans, including the vast majority who drive 
or ride on our streets and highways and rely on the shipment of goods over our roads. 

The American Highway Users Alliance strongly supports funding from the federal 
government and the efforts of the States to provide integrated assessments and water 
quality reporting and improvement plans for impaired and threatened waterways. 

Some States, like the Chairman’s home state which surrounds most of the Chesapeake 
Bay, have critical needs and more stringent water discharge requirements. Nearly the 
entire State of Maryland is heavily regulated under the National Pollutant Discharge 
Elimination System (NPDES) permit program in order to restore the health of the Bay. 
Substantial funding has been raised from general obligation bonds as well as traditional 
State and federal environmental program funds. As a result, Maryland has possibly the 
most comprehensive plans to control highway water runoff Yet, even in a State like 
Maryland, with an extensive program, it is simply unaffordable to control the 
overwhelming majority of runoff Even the runoff that is controlled does not eliminate 
every pollutant that exists or control for every other factor that impacts water quality. 

Yet for the vast majority of other States, a program like Maryland's is far beyond what 
they can afford or manage. 

Clearly, this is a very difficult and expensive problem for Congress to “solve” and the 
focus therefore turns to ways to address the issue incrementally and as cost-effectively as 
possible. From State to State, the availability of funds, the significance of the water 
resources involved, and the extent of water quality problems vary tremendously. 

Certainly the availability of federal funds to address water quality, including pollutants 
from runoff is critical. 

Need for a Rational. Flexible. Cost-Effective Approach 

With a problem as big as this, it is important that expectations are realistic about what can 
be done and how fast; incremental progress should be made in a manner that focuses on 
goals and outcomes, where States learn from one another and from the EPA, rather than 
an approach that mandates that every State do the exact same list of activities under the 
same circumstances. Room is needed to encourage innovation and flexible approaches 
from State-to-State, and a goal of getting the biggest bang for the buck. Special care 
should also be made to understand that incremental progress in improving water quality 
should not come at the expense of other important public needs, such as our economy, 
quality-of-life, and public safety. 
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Addressing Water Quality Without Further Straining Highway Programs 

As every Committee member knows all too well, there is a crisis in highway funding and 
States are dealing with potentially massive cuts in their highway and transit programs this 
summer. Even if reauthorization passes and the Highway Trust Fund is saved, it will be a 
significant challenge to increase funding to levels that address transportation needs - a 
problem that will be exacerbated as those needs continue to increase as the system ages 
and mobility needs increase. In addition, an important goal of MAP-21, the 
Administration’s GROW AMERICA proposal, and the EPW Committee bill is to reduce 
project delays and streamline project approvals. As a former Maryland State Highway 
Administration project engineer, 1 know all too well that it simply takes too long to get 
projects done, particularly when a myriad of federal and state government agencies are 
“cooperating” in the project planning process. When highways aren’t improved in a 
timely manner, the safety of the motoring public is put at risk and the economy and 
productivity of the United States is weakened. 

So, how do we address our water quality needs without the unintended consequences of 
exacerbating our highway funding challenges and slowing down project approvals? 

Some approaches can be helpful, while others create more problems. Let me briefly 
discuss some possible approaches, and why we regard some favorably and others as 
problematic. 

(1) Congress could authorize appropriations for a significant new EPA program for 
funding to the States for mitigation and treatment of watersheds, with flexibility 
and technical assistance, and empower States to consider innovative approaches 
that achieve high returns on investment in their varying circumstances. 

Separately or as part of such a program. Congress can encourage closer 
coordination with State transportation departments, on issues related to 
transportation runoff This approach, properly implemented, would allow a more 
holistic approach to addressing the problems and would allow the restoration 
funding and project management to be conducted by State environmental 
departments who would comprehensively consider all sources of runoff and 
watershed degradation, including transportation. Aggressively funding this 
approach would work the best to address the problem, without negative impacts to 
public safety, congestion relief and other goals of MAP-21. 

(2) Continue to allow project mitigation to be an eligible programmatic expense 
within the highway program. Currently, mitigation is eligible under the 
transportation alternatives and traditional highway construction programs. In 
having provided this option. Congress was aware that outlays from the Highway 
Trust Fund for stormwater features would reduce some outlays for other worthy 
projects or project features. Yet for States that want the flexibility to utilize these 
funds for mitigation and restoration, it can help address community concerns 
about the environmental impact. As an example in the Chairman’s home State, 
the Intercounty Connector (ICC) project involved significant storm water 
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management and watershed restoration, to the extent that the watershed is 
reportedly in better condition after road construction than before the ICC was 
built. This is an extraordinary example of what can be done when there is enough 
money available and the watershed is particularly sensitive and valuable. In other 
locations, it may not be effective, desirable, or worthwhile to tie a highway 
project to a watershed restoration effort. Flexibility for the States is the key. We 
do not oppose this flexible approach but we would not support a mandate that 
funds must be used for these purposes or a requirement that a specific percentage 
of highway funds be set aside by each State only for this purpose. 

(3) Congress could create unfunded federal mandates that require specific designs for 
certain types of highway improvements in order to address runoff. We oppose 
this approach. It is not cost-effective and for many States it would be 
unaffordable, derailing important projects. A design mandate would address 
runoff in a piecemeal, project-by-project basis, ignoring several issues. First, the 
current best practice in controlling water pollution is a watershed-wide approach, 
where the engineering team looks at the most critical watersheds where the most 
good can be done, rather than looking at the design of individual highway projects 
in various isolated locations where roads are being improved. Second, this 
approach would delay and complicate project approvals, even making needed 
safety improvements infeasible. Third, this top-down “federal” approach may 
include design requirements that are difficult or impossible to achieve in certain 
areas. For example, it is practically impossible in many areas (and even if 
possible, prohibitively expensive) for improvements in urban areas to create 
“predevelopment hydrology” conditions or to replace an open-section of highway 
with a closed section without reducing the number of drainage points. 

Draft “Section 404” Regulations 

Before closing, let me mention that the EPA and the Corps of Engineers have recently 
released for comment proposed section 404 wetland permit regulations. The Highway 
Users will provide comments directly to EPA on those proposed regulations before the 
docket closes. However, since this issue relates to the hearing subject, I would like to 
briefly address those proposed regulations. 

Section 404 of the Clean Water Act (33 USC 1344) affects the ability of both the 
government and private land owners to build projects on their land if there is a significant 
nexus between the water on the land and “Waters of the United States”. I know from my 
past engineering experience that obtaining federal approval for Section 404 permits can 
be a real challenge, in some cases triggering a full NEPA review (preparation of an EIS). 
The U.S. Corps of Engineers and the EPA have faced two Supreme Court cases that 
forced them to scale back regulatory overreach but the new draft rulemaking attempts 
once again to make a federal issue over as many wet areas as possible, despite the clear 
legislative language that ties the regulatory authority to navigable waterways. The latest 
draft rulemaking is quite controversial among my members. Here is just one example 
where we believe there is a problem: The agencies still want to regulate the filling (even 
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in part) of many manmade roadside ditches. The practical impact is that if a county 
government wants to add safety shoulders to a stretch of dangerous two-lane rural road 
(even with no federal funding involved), the county could be required to avoid and 
minimize the impact to man-made ditches along the side of the road to the best of their 
ability. If that is not feasible and a permit is issued to fill the ditches, a mitigation plan 
would be needed, such as the construction of new roadside ditches. Even if hydrologic 
value is minimal and avoidance/minimization plan would stretch the resources of the 
county, it wouldn’t be able to proceed without satisfying the Corps and EPA. While 
waiting to get through the federal bureaucracy, the safety of motorists on the road would 
be at risk. Although this example is hypothetical, problems like this are real and part of 
the reason it takes so long to get projects done when the federal government gets 
involved. Congress could serve people and the environment better by approaching 
watershed restoration and water quality improvements in more rational, cost-effective, 
and holistic ways. 

Conclusion 


Among the various options to promote clean water, watershed renewal and restoration, 
and the built environment, the American Highway Users Alliance urges Congress to 
provide a significant general fund authorization for watershed restoration efforts. 
Although transportation infrastructure runoff is a factor in water quality degradation, we 
believe that transportation funding programs should continue to not include any mandates 
or funding set asides as to runoff but continue to allow features that address that issue to 
be an eligible expense under the highway program. We believe that it would be more 
effective to address the runoff problem by funding transportation infrastructure and 
watershed restoration programs independently so that these two worthy programs are not 
competing with each other for federal funds. We also ask that Congress provide both 
monetary and technical assistance to the States, without the heavy-handed mandates that 
unintentionally stifle creative solutions and new innovations. We urge Congress not to 
take any action which would slow down or lead to the cancellation of needed highway 
projects because of expensive design mandates or re-direction of highway funds. 

We can make significant progress toward both cleaner water resources and safe, efficient 
highway infrastructure. Each goal should be pursued independently and aggressively, in 
a rational, cost-effective manner that creates better outcomes for both the motoring public 
and the natural environment. 

Thanks again for providing the Highway Users this opportunity to address these issues. 
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Senator Cardin. And thank you for your testimony. 

Mr. Monette. 

STATEMENT OF ANDRE MONETTE, ATTORNEY, 

BEST BEST & KRIEGER 

Mr. Monette. Good afternoon, Chair Cardin and Senator Vitter. 
My name is Andre Monette and I am an attorney with the law firm 
of Best & Krieger. I represent public agencies, ranging from trans- 
portation districts to water districts, municipalities, and school dis- 
tricts on Clean Water Act issues throughout California. 

But first let me thank the committee for having me here today. 
It is a great honor to provide testimony on this extremely impor- 
tant issue. 

I just have a few points to make. 

The first one is that there is absolutely no question that 
stormwater runoff from transportation projects is a source of pollu- 
tion in the Nation’s waterways. Obviously, the pictures that were 
shown and the testimony from this panel demonstrate that, and it 
is common sense. 

But what is more important and I think the question for this 
committee, for the Senate, is whether or not the States and the 
EPA have the tools that they need already to address that problem. 
And the answer to that question is yes, absolutely. The Clean 
Water Act and the NPDES program within the Clean Water Act 
give the States and gives the EPA the ability to regulate the full 
range of discharges from transportation infrastructure projects and 
other types of projects, and it gives the EPA and the States the 
flexibility to do that on a case-by-case, site-by-site, project-by- 
project basis, which is appropriate given stormwater and the na- 
ture of stormwater. Hydrologic conditions vary from site to site, 
and as a result of that the stormwater profile of a project is going 
to vary from site to site. So obviously the management practices 
that are implemented at a site to control stormwater need to match 
the hydrologic conditions of that area. 

What is not helpful to stormwater control is one-size-fits-all, top- 
down, command and control regulation and infiltration and man- 
agement strategies that are implemented and issued in Wash- 
ington, and expected to be implemented across the Country. The 
hydrology of this Country is so varied it is silly to even mention. 
Projects in the Everglades are going to be very different from 
projects in the Mojave Desert or Oregon or Alaska, and it makes 
sense that dischargers and regulators retain the flexibility to im- 
plement the management practices they need on each project. 

So the second point I wanted to make, and this brings me to that 
second point, is to the extent that there are waters or activities or 
discharges that are beyond the reach of the Federal Clean Water 
Act, the States retain the ability to regulate those activities and 
discharges, and many, many States have comprehensive, strong 
programs. Oregon is here today; they have an excellent program. 
California has an excellent program. The States retain that ability 
and they don’t need the Federal Government and Federal agencies 
to come in and overreach their authority and manage stormwater 
because they think they can do a better job at it; and Mr. 
Cuccinelli’s testimony is an excellent example of that. 
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So an example of that is that we are seeing now is the EPA’s pro- 
posed rulemaking on waters of the United States. There is a very 
real danger for the proposed rule that was issued last month that 
waters of the United States and thereby the reach of the Clean 
Water Act is going to be extended well beyond what Congress in- 
tended and what the courts have interpreted the Clean Water Act 
to mean, and I have two examples of that. 

The first involves municipal stormwater systems. As you all 
know, municipal stormwater systems are primarily open channels 
and ditches; sometimes it is a canalized stream, a lot of times it 
is a ditch or a channel or a canal that has been constructed to con- 
vey flood waters away from houses and people. Under the proposed 
rule, many portions of stormwater systems that are internal to the 
system are going to be designated as waters of the United States, 
and what that means as a practical matter is that these waters are 
going to have to meet a fishable and swimmable standard under 
the Clean Water Act and that designation would prevent use of 
those waters for treatment controls and would force discharges that 
are internal to an MS-4 system to meet a fishable, swimmable 
standard. Obviously, that is not tenable for a discharger. 

The other example where the proposed rule would potentially 
overreach is in the proposed definition of adjacent waters and 
neighboring waters. The proposed rule is going to designate waters 
that are within the floodplain of a traditional navigable water as 
a water of the United States. Floodplains can be hundreds of miles 
wide in some places, many miles wide at a minimum; and now iso- 
lated waters that were traditionally isolated under court decisions 
like the Solid Waste Agency of Northern Cook County, are going 
to be considered waters of the United States and subject to the 
Clean Water Act. 

I am just about out of time, so I thank you for the opportunity 
and I will conclude my testimony. 

[The prepared statement of Mr. Monette follows:] 
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Effective water quality control is one of the great challenges facing environmental 
regulators and society at large. Discharges of pollutants in stormwater remain one of the largest 
sources of pollutants in many of the nation’s waters. This is because it is a diffuse source that 
that requires non-traditionai efforts to address. Unlike pollution from industry or sewage 
treatment facilities, i.e., point source pollution, which is caused by a discrete number of sources 
that are easily identified, stormwater pollution is caused by the daily activities of people 
everywhere. 

Stormwater is water from rain or melting snow that does not soak into the ground. When 
New development commonly increases the amount of impervious surfaces such as houses, 
buildings, roads and parking lots. Impervious surfaces prevent stormwater from soaking into the 
ground, and can allow stormwater runoff to mix with or pick up poliutnants before making its 
water to a Water of the United States. Tliis occurs when stormwater runs off streets, lawns, 
farms, and construction and industrial sites if there are fertilizers, dirt, pesticides, oil and grease, 
or other pollutants in its path. 

There is no question that stormwater runoff from urban areas and large transportation 
projects can cause pollutants to enter the Waters of the United States by contributing stormwater 
to those waters. It is important to note, however, that the tools needed to address these sources 
already exist in the Clean Water Act and its State law analogues. Federally mandated, “one size 
fits all” requirements, and expansions of Clean Water Act jurisdiction will actually hinder efforts 
to effectively address the problem. 

1) STORMWATER RUNOFF FROM TRANSPORTATION INFRASTRUCTURE 
CAN CONTRIBUTE TO POLLUTION IN THE WATERS OF THE UNITED 
STATES 



The Waters of the United States have multiple uses. (See A'cw (Means Gaslight Co v 
Drainage Comm'n, 197 U.S. 453, 460 (1905) (“The drainage of a city in the interest of the 
public health and welfare is one of the most important purposes for which the police power can 
be exercised”).) There is constant tension between traditional uses of the nation’s waters, and 
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the Act).) 


the need to maintain their 
“chemical, physical, and 

biological integrity” for recreation 
and other environmental uses. (33 
U.S.C. §1251.) The main reason 

Congress enacted the Clean Water 
Act and its predecessor legislation 
was to help balance competing 
interests and restore 

environmental uses as a priority 
following decades of overuse and 
neglect. (Id.', see also NRDC v. 
Costle, 568 F.2d 1369, 1373-77 
(D.C. Cir. 1977) (superceded by 
statute on other grounds) 

(discussing legislative history of 


Construction of large transportation infrastructure projects can cause sediment and other 
discharges to surface streams. Intensive construction activities may result in severe localized 
impacts on water quality because of high unit loads of pollutants, primarily sediments. 
Construction sites can also generate other pollutants such as phosphorus and nitrogen from 
fertilizer, pesticides, petroleum products, construction chemicals and solid wastes. These 
materials can be toxic to aquatic organisms and degrade water for drinking and water-contact 
recreation. Sediment runoff rates from construction sites are typically 10 to 20 times that of 
agricultural lands, with runoff rates as high as 100 times that of agricultural lands, and typically 
1,000 to 2.000 times that of forest lands. Even a small amount of construction may have a 
significant negative impact on water quality in localized areas. Over a short period of time, 
construction sites can contribute more sediment to streams than was previously deposited over 
several decades. 


Likewise, 

operations can cause 
pollutant discharges to 
surface streams. 

Winters in the United 
States require effective 
and affordable means of 
de-icing roads. Mo.st 
states and local 
government agencies 
use sodium chloride 
(road salt) for this 
purpose. Road salt is 
composed of sodium 
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and chloride/ It also includes 
other components like 
ferrocyanide, and impurities such 
as phosphorus and iron. The 
sodium, chloride, ferrocyanide 
and impurities are discharged in 
runoff from rain, melting snow 
and ice, as well as through splash 
and spray by vehicles and by 
wind.^ They end up in the soil, 
groundwater, stonndrains, and 
surface waters.'* 


Chloride (C1-) is 
completely soluble and very 
mobile. It is toxic to aquatic life 
and impacts vegetation and 
wildlife. There is no natural process by which chlorides are broken down, metabolized, taken up, 
or removed from the environment.^ Similarly, excess sodium in the environment can alter the 
soil chemistry by replacing and releasing nutrients into the groundwater and surface water 
changing soil structure and impacting the aquatic environment.*’ Sodium chloride likewise 
accumulates in soils and groundwater and over time can severely impact the availability of 
farmland and groundwater for any number of uses. 

Discharges from cars and other transportation methods similarly contribute pollutants to 
stormwater. In the early 1 990s, cities south of San Francisco were having trouble meeting Clean 
Water Act requirements to reduce copper in urban run-off flowing into San Francisco Bay. 
Preliminary studies indicated that brake pads were a significant source of copper in that runoff.^ 
Tiny amounts of copper tall onto the streets and parking lots every time drivers step on their 
brakes. The Brake Pad Partnership, a cooperative effort among representatives of the auto 
industry, brake pad manufacturers, environmental groups, stormwater regulatory agencies and 
coastal cities, found that brakes account for anywhere from 35 to 60 percent of copper in 
California's urban watershed run-off.* In some urban watersheds, this added copper may be 



* New Hampshire Department of Environmental Health, Environmental, Health and Economic impacts of Road Salt, 
2014, available at htt p : / /des.n h.Rov/oreanization.tdivisions/\vaier/wmb/wa.v'salt-reduction-i n itiative/imDact.s.htm 
■’m 

* Id. 

-M. 

“U. 


Copper Developemnt Association, Inc., Copper in Brakpads available 
http ://www.copper.org/environmenh'imDact-‘copper-brake.html 

‘Id. 
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enough to cause water concentrations to exceed the state's water quality standard for copper,^ 

In response, the states of California and Washington passed legislation mandating a 
reduction in the amount of copper used in automotive brake pads. Whether this was the 
appropriate response remains an open question. What the states’ actions demonstrate however is 
that under the Clean Water Act, states retain full authority to regulate water quality and can and 
do act when necessary to protect resources within their boundaries. 

2) EXISTING STRUCTURE OF THE CLEAN WATER ACT GIVES EPA AND THE 

STATES AUTHORITY TO LIMIT POLLUTED DISCHARGES FROM 

TRANSPORTATION INFRASTRUCTURE 

Although transportation infrastructure projects have the potential to cause pollution, the 
EPA and the States have adequate authority under current laws to prevent impacts to the Waters 
of the United States. The structure of the Clean Water Act is complex but by design, it allows 
the states and EPA to adopt site specific requirements to regulate the discharge of pollutants 
from each source so that regulations are tailored to the discharge and implemented in an 
effective, cost efficient manner. Where regulations impose one size fits all requirements, the risk 
of wasted resources and limited returns goes up. 

Cooperative Federalism 

An inherent part of the structure of the Clean Water Act is federalism — Congress' express 
desire to allow states to continue to regulate water quality in unique ways under state law as long 
as certain baseline federal requirements are satisfied. At the time of adoption of the Clean Water 
Act, Congress stated that it “is the policy of the Congress to recognize, preserve, and protect the 

primary responsibilities and rights of States to prevent, reduce, and eliminate pollution ’* (33 

U.S.C. § 1251(b).) Consistent with this desire to leave wide latitude for states to innovate under 
state law. Congress clarified that nothing in the Clean Water Act precludes or denies a state the 
right to regulate under state law in ways that are more stringent than the federal requirements 
(33 U.S.C. § 1370.) 

Moreover, to further protect state authority over water quality issues, the Clean Water 
Act allows states to elect to implement a state program “in lieu of the Federal program under 
State law or under an interstate compact.” (40 C.F.R § 123.22.) Specifically, the Clean Water 
Act provides that “the Governor of each State desiring to administer its own permit program for 
discharges into navigable waters within its jurisdiction may submit to the Administrator a full 
and complete description of the program it proposes to establish and administer under State law 
or under an interstate compact,” (33 U.S.C. § 1342(b).) 

A state' s assumption of the NPDES program is voluntary. {See, e.g., 64 Fed.Reg. 68722, 
68743.) If a state does not elect to implement a state program, EPA administers its federal 
program in the state. (33 U.S.C. § 1342(a)(1).) Once approved by EPA as an authorized state, the 
federal program is suspended; and the state program is operated in lieu of the federal one (33 
U.S.C, § 1342(c); 40 C.F.R. §§ 123.22, 123.61(c).) 


9 


Id. 
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Navigable Waters and Waters of the United States 

The basis for the Clean Water Act (33 U.S.C. § 1251 et seq.) is the regulation and in 
some cases prohibition of discharges into the Navigable Waters. Section 301(a) of the Clean 
Water Act states: “the discharge of any pollutant by any person shall be unlawful.” This is a 
mandate full of defined terms. The Clean Water Act defines the ^"discharge of a pollutant’' to 
mean, among other things, “any addition of any pollutant to navigable waters from any point 
source.” (33 U.S.C. § 1362(12).” Again, more internal references and definitions. “Pollutant,” 
“Navigable Waters” and “Point Source” are all defined terms. 

The Act defines the Navigable Waters as “the waters of the United States, including the 
territorial seas.” (33 U.S.C. §1362(7).) Congress did not define that term. Because the 
prohibitions and other regulatory controls in the Clean Water Act extend to the Navigable 
Waters, and thus the Waters of the United States, what constitutes a Water of the United States 
controls whether a particular water body will be subject to the Clean Water Act. As described 
more fully below, the Courts, EPA and the Army Corps of Engineers continue to struggle with 
what constitutes a Water of the United States. An expansive definition of the term means more 
waters are subject to federal regulation under the Clean Water Act. Unfortunately that can mean 
hamstringing efforts to restore and maintain the “chemical, physical and biological integrity of 
Nation’s waters.” (33 U.S.C. §1251(a).) 

Water Quality Standards 

The Clean Water Act provides several mechanisms for restoring and maintaining the 
quality of the Nation’s waters. One such mechanism is the requirement that states identify 
“designated uses” for each body of water within their borders, as well as “water quality criteria” 
sufficient to support those uses. (33 U.S.C. § 1313(c)(2)(A).) 

These criteria, known as Water Quality Standards, consist of the “designated uses of the 
navigable waters involved and the water quality criteria for such waters based upon such uses.” 
(33 U.S.C. §1313(c)(2)(A).) Generally, “uses” are the types of activities for which the water can 
be used (e.g., recreation, aquatic life protection) and “criteria” (or the State equivalent term, 
“objectives”) are the numeric or narrative water quality levels necessary to support the water’s 
designated uses. Numeric criteria are expressed as specific concentrations of individual 
pollutants. Narrative criteria (e.g., no toxics in toxic\ amounts) are the catch-all of water quality 
regulation, expressed as narrative statements describing desired, but numerically undefined, 
water quality goals. 

The Clean Water Act makes the States primarily responsible for the adoption of Water 
Quality Standards (the “uses” and the “criteria”) and requires that water quality criteria be 
adopted in accordance with federal and state laws. (33 U.S.C. §1313; see also California Water 
Code §13241 (requiring the State to adopt water quality “objectives,” the State equivalent of 
“criteria” to protect beneficial uses).) This requirement ensures that the States engage in the 
analytical processes mandated by State law so that the criteria adopted by the States are tailored 
to each State’s own particular geographic and climatic conditions and legal requirements. 
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No Degradation 
of Existing Use 


Section 303(c)(1) of the Clean Water Act requires States to review and, as appropriate, 
modify and adopt new standards at least every three years. (33 U.S.C. §13t3(c)(l) (CWA 
§303(c){l)).) Section 303 then requires States to submit state-adopted Water Quality Standards 
to the EPA for approval. (33 U.S.C. §13 13(c)(2)(A).) A state-adopted standard only becomes 
the applicable Water Quality Standard after it is approved by the EPA. (33 U.S.C. §1313(c)(3).) 
In all cases, the states must adopt standards that include full body contact recreation and fishing 
as designated uses, or demonstrate through the Use Attainability Analysis process that such uses 
are not possible. {See 33 U.S.C. §§125 1(a); 1313(c).) 

National Pollutant Discharge Elimination System (NPDES) 

The key development of the 1 972 amendments to the Clean Water Act was the creation 
of the National Pollutant Discharge Elimination System (NPDES) program. Dischargers were 
given certainty that compliance with their NPDES permit’s discharge limitations and 
management practices would be compliance with the Act. (33 U.S.C. §§131 1(a); 1342.) 
Likewise, Congress ensured that dischargers would be held individually accountable for their 
contribution to pollutant levels in the Waters of the United States and that individual 
requirements could be tailored to local conditions and the specifics of the discharge. 

Under this system, regulators could manage discharges to the Waters of the United States 
through the permitting process and remove the uncertainty and inefficiency of regulating 
pollution control through nuisance claims and other common law doctrines. Regulators could 
also advance environmental gains by implementing an iterative approach under which each 
NPDES permitting cycle would focus on controls and limitations best suited to the discharge at 
issue. (64 Fed. Reg. 68,722, 68,73 1 [“At this time, EPA determines that water quality-based 
controls, implemented through the iterative processes described today are appropriate for the 
control of such pollutants and will result in reasonable further progress towards attainment of 
water quality standards”].) 
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Basic Requirement 

As described above, Section 301(a) of the Clean Water Act provides that “the discharge 
of any pollutant by any person shall be unlawful.” (33 U.S.C. §131 1(a).) The prohibition means 
that “any addition of any pollutant to navigable waters from any point source” is prohibited 
unless in compliance with the Act. (33 U.S.C. §§131 1(a); 1362(12).) 

Under the NPDES program, the EPA and authorized states'® may issue a permit for the 
“discharge of any pollutant,” (33 U.S.C. § 1342(a).) A discharge or addition of pollutants is 
lawful if it is authorized by an NPDES permit. (33 U.S.C. §§131 1(a), 1342(k).) NPDES permits 
require discharges to comply with “effluent limitations” and require “controls to reduce the 
discharge of pollutants to the maximum extent practicable, including management practices, 
control techniques and system, design and engineering methods,” 33 U.S.C. §§ 1311(e), 
1342(a)(1), (p)(3)(B)(ii), (iii); see also Pronsolino v. Nastri, 291 F.3d 1123, 1126-1129 (9th Cir. 
2002 ). 


In this manner, Section 301 prohibits an unauthorized discharge of a pollutant, and 
Section 402 authorizes such a discharge as long as it is in compliance with an NPDES permit. 
Permit requirements are either: I) discharge limitations or 2) management practices and control 
techniques designed to reduce pollutant levels in discharges exiting the point source. The latter 
category includes monitoring and reporting requirements, 33 U.S.C. § 1318. 

Just as there are limits to the reach of the Clean Water Act, there are limits to what can be 
imposed in an NPDES permit. “Pollutant,” “Navigable Waters” and “Point Source” are all 
defined terms. Even with statutorily provided definitions, regulatory agencies, including the 
EPA have sought to expand regulation beyond the authority provided by Congress. The most 
recent example involves EPA's attend to regulate the discharge of stormwater as a surrogate for 
pollutants. In Virginia Department of Transportation v. EPA (2013) U.S. Dist. Lexis 981, 43 
ELR. 20002 (E.D. Va,), the EPA established a total maximum daily load (TMDL) limiting the 
flow of stormwater into Accotink creek. The purpose of the TMDL was to regulate the amount 
of sediment discharged into the creek, based on EPA’s belief that the sediment was the primary 
cause of its impairment. The parties to the case agreed that sediment is a “pollutant” under the 
CWA, and that stormwater is not. EPA, however, claimed that the storm water flow rate was a 
“surrogate” for sediment thereby justifying the stormwater flow TMDL. 

The Court found that EPA had no authority to regulate the flow of storm water into the 
creek, holding finding the Clean Water Act did not authorize it to do so. According to the 
District Court: 


The language of § 1313(d)(1)(C) is clear. EPA is authorized to set 
TMDLs to regulate pollutants, and pollutants are carefully 
defined. Stormwater runoff is not a pollutant, so EPA is not 
authorized to regulate it via TMDL. Claiming that the stormwater 


Ail states except Idaho, Massachusetts, New Hampshire, and New Mexico have EPA-approved NPDES programs 
State Program Status, ENVIRONMENTAL PROTECTION AGENCY, http://cfpub.epa.gov/updes/statestats cfm 
(last visited Aug. 15, 2012). 
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maximum load is a surrogate for sediment, which is a pollutant 
and therefore regulatable, does not bring stormwater within the 
ambit of EPA’s TMDL authority. Whatever reason EPA has for 
thinking that a stormwater flow rate TMDL is a better way of 
limiting sediment load than a sediment load TMDL, EPA cannot 
be allowed to exceed its limited statutory authority. 

(Virginia Department of Transportation v. EPA (2013) U.S. Dist. 

Lexis 981, *14-15, (E.D. Va.).) 

The court was clear that no matter the intentions of EPA, regulation of “Pollutants” under 
the Clean Water Act does not allow for the regulation of stormwater as stormwater: 

EPA would like to create the impression that Congress has given it 
loose rein to determine exactly what it could and could not 
regulate. On page 16 of its opposition to this motion, EPA points 
out that "Congress authorized EPA to determine which pollutants 
were suitable for TMDL calculation and measurement." (Internal 
quotes removed). While this may be true, EPA glosses over the 
fact that 33 U.S.C. § 1314(a)(2)(D) only gives EPA the power to 
regulate pollutants as that term is defined— by Congress— elsewhere 
in the statute. And, as discussed above, sediment is a pollutant for 
these purposes, but stormwater is not. 

(Id., at 10.) 

State Implementation 

The Court’s decision in the Virginia Department of Transportation case is entirely 
consistent with the state’s role under the Clean Water Act: there are limits to federal authority 
but states retain the ability to go further. Pursuant to the Act, States are authorized to issue 
NPDES permits in lieu of the EPA if the state adopts an NPDES program that meets federal 
standards and is approved by the EPA. (33 U.S.C. § 1342(b); National Association of Home 
Builders v. Defenders of Wildlife, 551 U.S. 644, 650 (2007),) To date, 46 states have been 
authorized to administer their own NPDES programs." Thus, the states rather than the EPA 
primarily administer the NPDES nationwide. 

The Clean Water Act recognizes the states’ “primary responsibilities and rights” to 
“plan” the development of “land and water resources,” (33 U.S.C. § 1251(b)) and specifically 
limits the federal government’s intrusion into the states’ traditional authority to regulate land use 
and water use. The CWA provides that the statute does not impair or affect “any right or 
jurisdiction of the States with respect to the waters ... of such States,” (id. at § 1370), and does 
not supersede, abrogate, or impair “the authority of each State to allocate quantities of water 


All states except Idaho, Massachusetts, New Hampshire, and New Mexico have EPA-approved NPDES programs 
State Program Status, ENVIRONMENTAL PROTECTION AGENCY, http://cfpub.epa.6ov/npdes/statestatscfm 
(last visited Aug. 15, 2012). 
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within its jurisdiction,” or “supersede or abrogate rights to quantities of water which have been 
established by any State,” {Id. at § 1251(g).) 

Thus, the Clean Water Act effectuates a partnership between the federal government and 
the states in controlling water pollution, and recognizes the states’ primary responsibilities for 
achieving that goal and for regulating land and water use. Regardless of the extent to which 
MS4s are subject to regulation under the CWA, MS4s are subject to significant regulation under 
state and local laws. 

Stormwater Compliance Standards 

The 1987 amendments to the Clean Water Act expanded the NPDES program to 
explicitly include stormwater discharges. The amendments created two different standards for 
discharges of industrial and municipal discharges of stormwater (municipal separate storm sewer 
system ‘■MS4”), (33 U.S.C. § I342(p).) Permits for industrial stormwater discharges must meet 
all applicable provisions of sections 402 and 301 of the Clean Water Act {Id. at § 1342(p)(3)(A).) 
Permits for MS4 discharges must implement “controls to reduce the discharge of pollutants to 
the maximum extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the Administrator or the 
State determines appropriate for the control of such pollutants.” {Id. at § 1342(p)(3)(B)(iii) 
[emphasis added].) 

Thus, while the 1987 Act provides that industrial stormwater dischargers “shall meet all 
applicable requirements” of sections 301 and 402 — which as noted above collectively prohibit 
the “discharge of a pollutant” except as authorized by an NPDES permit— the 1987 Act does not 
provide that MS4 stormwater dischargers must meet the same requirements. Instead, it provides 
that MS4s must establish “controls,” including “management practices” and other “techniques” 
and “methods,” to “reduce” the discharge of pollutants “to the maximum extent practicable.” 

As opposed to industrial discharges. Congress required only that MS4s meet statutorily 
defined best management practices in discharging stormwater pollutants rather than the numeric 
limits that industrial discharges can be required to attain. Congress thereby made clear that MS4 
discharges are not subject to the same statutory prohibitions that apply to industrial stormwater 
discharges and other NPDES-regulated discharges. The maximum extent practicable (MEP) 
standard adopted instead creates a management practice regulatory scheme that can be 
implemented on a system or site specific basis. 

The precise definition of MEP remains controversial, but there is no argument that it 
requires application of Best Management Practices (BMPs) that are effective in reducing or 
eliminating the discharge of pollutants to the waters of the United States. MEP emphasizes 
pollutant reduction and source control BMPs to prevent pollutants from entering storm water 
runoff MEP may require treatment of the storm water runoff if it contains pollutants. BMP 
development is a dynamic process, and the menu of BMPs may require changes over time as 
experience is gained and/or the state of the science and art progresses. MEP is the cumulative 
effect of implementing, evaluating, and making corresponding changes to a variety of technically 
appropriate and economically feasible BMPs, ensuring that the most appropriate controls are 
implemented in the most effective manner. 
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EPA is a source of guidance on the suite of practices that can he implemented 

Though subject to a lower compliance standards, MS4s are still subject to regulation 
under the NPDES. The EPA has described several best management practices that iVlS4s should 
utilize in “reduc[ing]” discharges of polluted stormwater “to the maximum extent practicable.” 
These management practices provide the basis for conditions in NPDES permits for MS4 
stormwater discharges. The EPA described several such management practices in adopting 
regulations to implement the 1987 Act. (National Pollutant Discharge Elimination System Permit 
Application Regulations for Storm Water Discharges, 55 Fed, Reg. 47,990, 48,052 (Nov. 16, 
1990) (hereinafter “55 Fed. Reg,”).) 

These management practices include, for example, measures to reduce pollutants in 
runoff from commercial and residential areas, {id. at 48,054); measures to prevent illicit 
discharges (i.e., non-stormwater discharges entering the ]VlS4s), {id. at 48,055); measures to 
reduce discharges from municipal landfills and other areas, {id. at 48,056); measures to reduce 
runoff from construction sites, {id. at 48,058); and measures to assess the controls, {id.) EPA 
continue to play an important role in recommending suites of BMPs that could be used at various 
sites. 


Discharges from transportation infrastructure are best regulated on a case-by-case basis 

One of the most important aspects of the NPDES program is the flexibility it gave 
dischargers and regulators to develop and implement BMPs on a site specific basis. No two 
discharges are alike and the NPDES program allows permits to be tailored to get the maximum 
benefit on a specific site. In the MS4 setting, a local government typically selects the controls 
and practices that best serve the needs of the local community, taking into account such factors 
as the local infrastructure, the frequency of flooding, and the pollutants in the stormwater, among 
other factors. The flexibility necessarily extends to the construction and operation of large scale 
transportation infrastructure projects. 



These local government practices are highly effective in reducing pollutants in 
stormwater. The EPA recognized this, and the varied nation of stormwater discharges when 
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adopting regulations implementing the 1987 Act, stating: 

When enacting this provision [section 402(p)], Congress was 
aware of the difficulties in regulating discharges from municipal 
separate storm sewers solely through traditional end-of-pipe 
treatment and intended for ERA and NPDES States to develop 
permit requirements that were much broader in nature than 
requirements which are traditionally found in NPDES permits for 
industrial process discharges or POTWs. The legislative history 
indicates, municipal storm sewer system “permits will not 
necessarily be like industrial discharge permits. Often, an endof- 
the-pipe treatment technology is not appropriate for this type of 
discharge,” [Vol. 132, Cong.Rec. S16425 (daily ed. Oct. 16, 

1986)]. 

A shift towards comprehensive storm water quality management 
programs to reduce the discharge of pollutants from municipal 
separate storm sewer systems is appropriate for a number of 
reasons. First, discharges from municipal storm sewers are highly 
intermittent, and are usually characterized by very high flows 
occurring over relatively short time intervals .... Second, the 
nature and extent of pollutants in discharges from municipal 
systems will depend on the activities occurring on the lands which 
contribute runoff to the system. Municipal separate storm sewers 
tend to discharge runoff drained from lands used for a wide variety 
of activities. Given the material management problems associated 
with end-of-pipe controls, management programs that are directed 
at pollutant sources are often more practical than relying solely on 
end-of-pipe controls. 

55 Fed. Reg. at 48,037-38. 

In adopting its stormwater regulations, the EPA recognized that stormwater discharges 
cause many water quality impacts that are beyond the control of MS4 operators, stating; 

The water quality impacts of discharges from municipal separate 
storm sewer systems depend on a wide range of factors including: 
the magnitude and duration of rainfall events, the time period 
between events, soil conditions, the fraction of the land that is 
impervious to rainfall, land use activities, the presence of illicit 
connections, and the ratio of the storm water discharges to 
receiving water flow. 

55 Fed. Reg. at 48,038. 

All of these factors, vary from state to state and project to project. For that reason, it is 
imperative that individual project sites retain the flexibility to implement BMPs as necessary to 
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contain and prevent pollutant discharges from that site. This means that Congress should avoid 
mandating specific management practices for application on a national level. What may work 
very well in Florida will not work in Alaska. Forcing projects to adopt these standards will cause 
unnecessary cost and may not benefit the environment. 

3) STATES IMPLEMENT THE CLEAN WATER ACT UNDER STATE LAW 
The Clean Water Act does not delegate federal authority to the States 

As EPA regulations explain, a state’s “assumption of the NPDES program is voluntary, 
consistent with the principles of federalism." (64 Fed.Regs. 68722, 68743 (emphasis added).) 
Where states "do not have NPDES authority, they are not required to implement the storm water 
discharge control program . . . .” {Id. (emphasis added).) In that situation, EPA implements the 
federal program directly under federal law. (33 U.S.C. § 1342(a)(1). 

It is settled law that NPDES permits issued by an authorized state are state permits issued 
under state law, not federal law. {Shell Oil Company v. Train (9th Cir. 1978) 585 F.2d 408, 410- 
412.) It is also settled law that state NPDES programs function “in lieu of’ the federal program 
and that an authorized NPDES state is not delegated any federal authority. {State of California v. 
U.S. Department of Navy (9th Cir. 1988) 845 F.2d 222, 225-226.) 

Congress has stressed the state nature of an authorized state’s NPDES program, noting 
that “such a State program is one which is established under State law and which functions in 
lieu of the Federal program. It is not a delegation of Federal authority. This is a point which has 
been widely misunderstood with regard to the permit program under section 402 of the Act. That 
section . . . provides for State programs which function in lieu of the Federal program and does 
not involve a delegation of Federal authority.” (H.R. Conf Rep. No. 95-830, 95th Conf., 1st 
Sess., p. 104.) 

That authorized states implement their NPDES programs under state law in lieu of the 
federal program is illustrated in several cases in which permittees sought to sue EPA directly 
under federal law for permits issued by authorized states. For example, in Shell Oil Company v. 
Train, supra, 585 F.2d 408, the Ninth Circuit held that Shell could not challenge in federal court 
the San Francisco Regional Board’s decision to deny a variance request in connection with an 
NPDES perniit for an industrial complex. Shell alleged that the Regional Board's decision was a 
federal action because its decision was influenced by EPA. The Court rejected this contention, 
noting that “once the state has secured approval of its own permit program, its actions in permit 
matters are those of the state itself, subject to the Administrator's veto,” {Id. at 412.) Many other 
cases have reached similar conclusions. {See, e.g.. District of Columbia v, Schramm (D.C. Cir. 
1980) 631 F.2d 854, 861; American Paper Institute, Inc. v. U.S. E.P.A (7th Cir. 1989) 882 F.2d 
287, 288.) 

Courts have also held that the approval of a state program does not convert the state 
program into a federal program enforceable in federal court against federal entities. In State of 
California v. United States Department of the Navy, supra, 845 F.2d 222, the Ninth Circuit Court 
of Appeals rejected the State of California’s claim that the civil enforcement provisions of the 
State's NPDES program arose under federal law, and thus allowed the State to sue the Navy to 
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recover civil penalties under the Clean Water Act. 

The Ninth Circuit noted that the “legislative history clearly states that the state permit 
programs are 'not a delegation of Federal authority' but instead are state programs which 
'function in lieu of the Federal program.” (Id. At 225.) California's own interpretation of its 
NPDES program and the Clean Water Act requirements did not, therefore, convert its state 
program into a federal law that would allow it to sue the Navy to recover civil penalties 
otherwise authorized by the State's NPDES program. The Ninth Circuit reasoned that 
“California’s position would essentially nullify § 313(a)'s express limitation of civil penalties 
against federal agencies to those arising under federal law.” (Id.) Because California's 
enforcement program did not independently arise under federal law, California could not convert 
its State program into federal law. 

States have the ability to go further than what the Clean Water Act requires or allows 

As stated above, the Clean Water Act is built on the concept of cooperative federalism. 
(See Shell Oil Company v. Train (9th Cir. 1978) 585 F.2d 408, 409-410.) The Act clearly allows 
states to voluntarily operate a state water quality program in lieu of the federal one. (33 U.S.C. 
§§ 1342(b); 40 C.F.R. §§ 123.22, 123.61(c).) While the in lieu program must implement 
minimum federal requirements states are free to specify other requirements not mandated by the 
federal program, including ones that are more stringent than the federal requirements. (33 U.S.C. 
§ 1370.) 

In adopting the Clean Water Act, Congress expressly preserved the right of any state to 
adopt or enforce provisions addressing any “standard or limitation respecting discharges of 
pollutants” or any requirement “respecting control or abatement of pollutants,” so long as such 
provisions are not less stringent than federal law. (33 U.S.C. § 1370; see also 40 C.F.R. § 
123. l(i).) As Justice Stevens wrote in PUD No. I of Jefferson County v. Washington Dept, of 
Ecology (1994) 511 U.S. 700, 723 (Stevens, J. concurring), “Not a single sentence, phrase, or 
word in the Clean Water Act purports to place any constraints on a State’s power to regulate the 
quality of its own waters more stringently than federal law might require.” 

The United States Supreme Court has held that the “Clean Water Act anticipates a 
partnership between the States and the Federal Government, animated by a shared objective . . . 

(Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992).) In adopting the CWA, Congress stated that 
“it is the policy of the Congress to recognize, preserve, and protect the primary responsibilities 
and rights of States to prevent, reduce, and elimination pollution . . . .” 33 U.S.C. § 1251(b). 

Of course, EPA may itself at times interpret the Act in ways that exceed the federal 
authority provided to it by Congress. In such cases, EPA’s decisions are reviewable in federal 
court. For example, as noted above, the United States District Court for the Eastern District of 
Virginia recently issued a decision holding that EPA exceeded its authority under the Act when it 
issued a TMDL based on the “flow” of storm water into Accotink Creek, rather than regulating 
the amount of sediment added to the Creek. (Virginia Department of Transportation v. United 
States Environmental Protection Agency (E.D. Virginia 2013) 2013 U.S. Dist. LEXIS 981.) (See 
Exhibit "A" hereto.) 
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The court concluded that U.S. EPA did not have authority to regulate the “flow” of storm 
water because storm water was not a “pollutant” as defined in the Act. In reaching this 
conclusion, the court rejected U.S. EPA's contention that Congress has given EPA “loose rein to 
determinate exactly what it could and could not regulate,” As this case illustrates, there are limits 
to federal authority under the Clean Water Act. 


4) IF ADOPTED, EPA’S PROPOSED RULE DEFINING WATERS OF THE 

UNITED STATES WILL GREATLY EXPAND THE JURISDICTIONAL REACH 

OF THE CLEAN WATER ACT 

Definition of Waters of the United States 

The Clean Water Act defines the term “Navigable Waters” as “the Waters of the United 
States.” How the Waters of the United States are defined is key to whether a particular water is 
subject to the Clean Water Act because, by its terms, the restrictions imposed by the Act apply 
only to “Waters of the United States.” With some limitation, the EPA traditionally treated 
virtually any water body as a navigable water subject to the Clean Water Act. In 2001, the 
Supreme issued a decision in Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. 
Army Corps of Engineers, 531 U.S. 159 (2001) (“SWANCC”) holding that certain isolated ponds 
were not protected by the Clean Water Act. The Supreme Court suggested that use of the term 
“Navigable Waters” in the Act indicated an intent to restrict application of the Act to 
traditionally navigable waters. 

The Supreme Court followed the SWANCC decision with its decision in Rapanos v. 
United States (2006) 547 U.S. 715 ("Rapanos”). The Rapanos decision involved wetlands near 
to tributaries of traditionally navigable waters. In a concurring opinion, Justice Anthony 
Kennedy laid out the “significant nexus” test whereby a water is “Navigable” within the meaning 
of the Act if it has a “significant nexus” to traditional navigable waters. This of course is a case- 
by-case determination. In response to the Rapanos decision, the EPA and Army Corps of 
Engineers issued a joint guidance document on how to implement the “significant nexus” test. 
Under this guidance document, the following waters and wetland are subject to the Clean Water 
Act: 

1. All waters which are currently used, or were used in the past, or may be 
susceptible to use in interstate or foreign commerce, 

2. All waters which are subject to the ebb and flow of tbe tide; 

3. All waters, including interstate wetlands, that cross state lines; 

4. All other waters, the use, degradation or destruction of which could affect 

interstate or foreign commerce; 

5. Tributaries of waters identified in any of the above; 

6. Wetlands adjacent to waters identified in any of the above. 
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Areas of expanded regulation 

EPA is currently in the process of adopting a new definition of Waters of the United 
States. The Proposed Rule, published in the Federal Register on April 21, 2014, will greatly 
expand the reach of the Clean Water Act. 

Specifically, the Proposed Rule would exclude from the definition of “waters of the 
United States” two types of ditches that might otherwise be evaluated as tributaries: Ditches that 

are excavated wholly in uplands, drain only uplands, and have less than perennial flow; and 

ditches that do not contribute flow, either directly or through another water, to a traditional 
navigable or interstate water or water that is tributary or adjacent to a traditional navigable or 
interstate water. The Proposed Rule would therefore include the following waters within the 
definition of Waters of the United States: 

1. Natural streams that have been altered (e.g., channelized, straightened or 
relocated); 

2. ditches that have been excavated in “waters of the United States,” including 
jurisdictional wetlands; 

3. ditches that have perennial flow; and 

4. ditches that connect two or more “waters of the United States.’ 

These definitions will include large portions of municipal separate storm sewer systems 
(MS4s) and agricultural drains. MS4s are an amalgamation of open channels and ditches that 
convey surface flows away from city streets and private properties. They frequently have 
perennial flows of urban runoff and by design convey that water to traditional navigable waters. 
The channels that convey these flows are internal to the MS4. The Proposed Rule unabashedly 
seeks to bring portions of the MS4 and other manmade water bodies or conveyances within the 
definition of Waters of the United States: 

This proposal expressly states that a tributary, including wetlands, 
can be a natural, man-altered, or man-made water body and 
includes waters such as rivers, streams, lakes, impoundments, 
canals, and ditches that meet the definition of tributary and are not 
excluded from the definition of “waters of the Uniled States” 

(79 FR 22206, April 21, 2014.) 

Thus for the first time, the EPA is proposing to regulate waters that are internal to the 
MS4 treatment system as well as other man-made waters such as agricultural drains and 
irrigations ditches with mixed return flows as Waters of the United States. 

Another area of significant expansion is waters within the floodplain of traditional 
navigable waters and waters that are otherwise tributary or adjacent to traditional navigable 
waters. The EPA’s preamble to the Proposed Rule provides: 
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The proposed rule proposes to change “adjacent wetlands” to 
“adjacent waters” so that water bodies such as ponds and oxbow 
lakes, as well as wetlands, adjacent to jurisdictional waters are 
“waters of the United States” by rule. Second, the proposed rule 
adds a definition of the term “neighboring,” a term which appears 
in the existing definition of “adjacent.” The agencies propose a 
definition for “neighboring” to identify those adjacent waters that 
the agencies concluded have a significant nexus to (a)(1) through 
(a)(3) waters. To bring greater clarity to the meaning of 
“neighboring,” the proposed rule adds scientifically-based 
definitions for the terms “riparian area” and “floodplain” to 
define the lateral reach of the term “neighboring.” Under the 
proposed rule, all waters, including wetlands, adjacent to a water 
identified in paragraphs (a)(1) through (5); would be “waters of 
the United States. ” The term adjacent means bordering, 
contiguous or neighboring. Waters, including wetlands, separated 
from other waters of the United States by man-made dikes or 
barriers, natural river berms, beach dunes and the like are 
“adjacent waters.” Uhe term neighboring, for purposes of the 
term “adjacent,” includes waters located within the riparian 
area or floodplain of a water identified in paragraphs (a)(1) 
through (S), or waters with a shallow subsurface hydrologic 
connection or confined surface hydrologic connection to such a 
jurisdictional water. 

(79 FR 22207, April 2 1 , 20 1 4 [emphasis added] .) 

The Proposed Rule would therefore significantly expand the geographical reach of 
Waters of the United States to include waters in the floodplain of a traditional navigable water. 
Floodplains can be many miles wide and only be touched during the 100 year storm event. 
Additionally, because of the prime soils that often exist in these areas, they support agricultural 
activities. An expansion of the Clean Water Act's jurisdiction will hinder existing and future 
activities in these areas. 

The Proposed Rule exceeds EPA 's authority under the Clean Water Act 

Under the Supreme Court’s decision in Chevron U.S.A., Inc. v. Natural Res. Def. 
Council, Inc., 467 U.S. 837 (1984), an agency’s interpretation of a statute that it is responsible 
for administering is entitled to deference, if the statute is “silent or ambiguous” and the agency’s 
interpretation is “permissible.” Chevron U.S.A., Inc. v. Natural Res. Def Council, Inc., 467 U.S. 
837, 842-844 (1984); see Mayo Foundation v. United States, 131 S.Ct. 704, 71 1 (201 1); Babbitt 
V. Sweet Home Chapter, 515 U.S. 687, 703 (1995); Arkansas v. Oklahoma, 503 U.S. 91, 105 
(1992). An agency gets no deference if its rule, regulation or policy violates the plain language 
of the statute it is implementing. “EPA may not regulate something over which it has no 
statutorily granted power” (Virginia Department of Transportation v, EPA (2013) US Dist 
Lexis 981, *9, (E.D. Va.).) 
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Often EPA treats statutory silence as ambiguity and a license to regulate. However, 
“[t]he question is whether the statute grants the agency the authority it is claiming, not whether 
the statute explicitly withholds that authority.” (Virginia Department of Transportation v. EPA 
(2013) U.S. Dist. Lexis 981, *9, (E.D. Va.).) Many of the proposed requirements in EPA’s 
Proposed Rule violate the plain text of the Clean Water Act and the Court decisions 
implementing the Act. 

SWANCC 

In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers 
("SWANCC"), 531 U.S, 159 (2001), the Supreme Court declined to grant Chevron deference to a 
regulation adopted by the U.S. Army Corps of Engineers under the Clean Water Act, which 
authorized the Corps to regulate “isolated” waters, i.e., waters not physically connected to 
navigable waters. The CWA authorizes the Corps to regulate “navigable waters,” which are 
defined as “the waters of the United States.” (33 U.S.C. §§ 1344(a), 1362(7).) The Court stated 
that the phrase “the waters of the United States” is not ambiguous and does not include 
“isolated” waters. The Court also stated that — even if the phrase were ambiguous — there would 
be no basis for applying Chevron in upholding the Coips’ regulation, (SWANCC, 531 U.S, at 
172-173.) The Court stated that the states have traditionally and historically regulated non- 
navigable waters, and thus the Corps’ claimed authority to regulate “isolated” waters would 
result in a “significant impingement of the States’ traditional and primary power over land and 
water use,” id. at 161, 174, thus allowing “federal encroachment upon a traditional state power.” 
id. at 173. 

The Court stated that Congress would not have invoked the “outer limits” of its 
constitutional power without a “clear expression” of its intent. (Id. at 172.) Invoking its 
“prudential desire not to needlessly reach constitutional issues,” (id. at 172), the Court concluded 
that the CWA does not authorize the Corps to regulate “nonnavigable, isolated, intrastate 
waters.” (Id. at 166.) The Court overturned the Seventh Circuit decision below, which had relied 
on Chevron in upholding the Corps' regulation. (SWANCC, 191 F.3d 845, 853 (7th Cir. 1999), 
rev’d 531 U.S. 159, 174 (2001).) Thus, the Court declined to grant Chevron deference to a 
federal regulation that expanded federal authority to regulate subjects traditionally regulated by 
state and local governments, and instead applied long-standing principles of federalism in 
construing the Clean Water Act. 

The same principles are at issue with EPA’s Proposed Rule. As described above, the 
Proposed Rule will extend the reach of the Clean Water Act to man-made structures, internal 
workings of the MS4, and isolated waters that may be in the floodplain of a traditional Navigable 
Water. This is a stretch beyond the scope of the Clean Water Act and under the Proposed Rule, 
the waters at issue in the SWANCC decision would be Waters of the United States, 

Rapanos 

In Rapanos v. United States, 547 U.S. 715 (2006), the Supreme Court again declined to 
grant Chevron deference to a regulation adopted by the U.S. Army Corps of Engineers under the 
Clean Water Act, which interpreted the statutory phrase “the waters of the United States” as 
including virtually all wetlands in the nation. The Court’s plurality opinion stated that the Corps’ 
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“expansive” interpretation of the phrase was foreclosed by its “natural definition,” (Rapanos, 547 
U.S. at 731) and that “[e]ven if the phrase ‘the waters of the United States’ were ambiguous 
our own canons of construction would establish that the Corps’ interpretation of the statute is 
impermissible.” (Id. at 737.) 

Citing the Court’s decision in SWANCC, the plurality opinion stated that “the 
Government’s expansive interpretation would ‘result in a significant impingement of the States’ 
traditional and primary authority over land and water use,’” and that “[w]e would ordinarily 
expect a ‘clear and manifest’ statement from Congress to authorize an unprecedented intrusion 
into traditional state authority.” (Id. at 738 (citations and internal quotation marks omitted).) 

Again, the same principles are at issue with EPA’s Proposed Rule. As described above, 
the Proposed Rule will extend the reach of the Clean Water Act to man-made structures, internal 
workings of the MS4, and isolated waters that may be in the floodplain of a traditional Navigable 
Water. This is a stretch beyond the scope of the Clean Water Act and under the Proposed Rule, 
the waters at issue in the Rapanos decision would be Waters of the United States. EPA lacks the 
authority to issue regulations that directly contradict the Supreme Court. 

Clean Water Act section 402(p) 

In addition to violating Supreme Court precedent on the extent of the Clean Water Act’s 
jurisdiction, the Proposed Rule would violate the plain text of the Act by reading out the 
requirements of Section 402(p). Section 402(p)(3)(b) of the Clean Water Act entitled 
“Municipal Discharge” provides: 

Permits for discharges from municipal storm sewers - 

(i) may be issued on a system- or jurisdictional- wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater 
discharges into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such other 
provisions as the Administrator or the State determines appropriate for the 
control of such pollutants. 

(33 U.S.C. § 1342(p)(3)(B) [emphasis added].) 

The plain language of the CWA requires MS4 Permits to “require controls to reduce the 
discharge of pollutants to the maximum extent practicable.” (Id.) The Act applies the MEP 
standard to the “discharge of pollutants” from the MS4. Discharges into the MS4 are subject to a 
different standard. Section 402(p) requires NPDES permits for MS4s “shall include a 
requirement to effectively prohibit non-stormwater discharges into the storm sewer . . . .” (33 
use § 1342(p)(3)(B)(ii).) “Effectively prohibit” is not the same as prohibit or eliminate, nor is 
the same as MEP. 
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The Proposed Rule would convert portions of the MS4 into a Water of the United States. 
It would thereby remove the requirement that discharges into the MS4 must be effectively 
prohibited and replace it with an MEP or other standard designed to attain flshable swimmable 
uses within the MS4. This is a direct contradiction of the plain text of the Clean Water Act and 
EPA lacks the authority to adopt a rule that would include this requirement. 

5) THE PROPOSED RULE WILL PREVENT PROJECTS THAT WOULD 

BENEFIT WATER QUALITY 

The Proposed Rule will unquestionably expand the reach of the Clean Water Act by 
expanding the number of waters that are classified as Waters of the United States. While many 
would applaud this action on the part of EPA, it will hinder the progress made to date under the 
Clean Water Act. In the first instance this is because when the federal government expands its 
regulatory control to greatest extent possible and in a way that is wholly unsupported by the plain 
text of the Clean Water Act it undermines its own legitimacy and the desire of regulated parties 
to cooperate with the regulatory process. The Clean Water Act relies heavily on voluntary 
compliance. Without it, the Army Corps of Engineers and the EPA will have great difficulty 
implementing the Act. They simply lack the enforcement resources to be in all places at all 
times. 


Perhaps more importantly, the Proposed Rule will hinder many projects that would 
benefit the environment. This is because the EPA and many States will not allow “treatment” to 
be a designated use of the purposes of Water Quality Standards. What that means is that the 
states and EPA will not allow Waters of the United States to be converted into treatment systems 
where the basic fishable swimmable standards are not attained. EPA and the states will not 
approve projects such as treatment wetlands within the Waters of the United States. 

If the Proposed Rule converts existing portions of MS4 or other manmade drains into 
Waters of the United States these portions of the MS4 will no longer be available for 
implementation of management practices or treatment controls that will benefit downstream 
traditional navigable waters. In so doing, the Proposed Rule will force dischargers who operate 
MS4s or other nonjurisdicitonal conveyances to attain Water Quality Standards within their 
operating systems. Such compliance is in many cases infeasible and will force dischargers into 
non-compliance. Moreover dischargers will not be able use treatment controls within the 
system, and will have far fewer tools to implement clean water goals. That was not the intent of 
the Clean Water Act. 


CONCLUSION 

For the foregoing reasons we respectfully request that the Committee refrain from 
adopting legislation that would impose blanket prohibitions on transportation projects. We 
further request that the Committee review EPA’s Proposed Rule and request changes that would 
prevent the significant expansion of regulation contemplated by the current draft. 



103 


EXHIBIT A 

VIRGINIA DEPARTMENT OF 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ET AL, 
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VIRGINIA, ALEXANDRIA DIVISION 

2013 U.S. Dist. LEXIS 981; 43 ELR 20002 


January 3, 2013, Decided 
January 3, 2013, Filed 
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Kenneth Thomas Cuccinelli, II, LEAD ATTORNEYS, 
Office of the Attorney General (Richmond), Richmond, 
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Plaintiff: Christopher Donald Pomeroy, AquaLaw PLC, 
Richmond, VA. 

For United States Environmental Protection Agency, Lisa 
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Protection Agency Region HI, Shawn M. Garvin, 
Regional Administrator, Defendants; Dennis Carl 
Barghaan, Jr., LEAD ATTORNEY, United States 
Attorney's Office, Alexandria, VA. 
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National Association of Flood and Stormwater 
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Association, Movants; Kevin McArdle Blair, Rebecca 
Anne Worthington, LEAD ATTORNEYS, Squire 
Sanders LLP (DC), Washington, DC. 

For Virginia Manufacturers Association, Amicus; Andrea 
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Estate Development Association, National Association of 
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JUDGES: Liam O'Grady, United States District Judge. 
OPINION BY: Liam O’Grady 

OPINION 


Memorandum Opinion 

Before the Court is the Plaintiffs’ motion for 
judgment on the pleadings under Federal Rule of Civil 
Procedure 12(c). The Defendants opposed the motion, 
and the Plaintiffs replied. The Court heard oral arguments 
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on December 14, 2012 and now issues this memorandum 
opinion and accompanying order granting the Plaintiffs' 
motion. 

Background 

The Clean Water Act, 33 U.S.C. § 1251 et seq., 
establishes the basic structure for regulating discharge of 
pollutants into the waters of the United States, and 
provides certain mechanisms to improve and maintain the 
quality of surface waters. 

One such mechanism is the requirement that states 
identify "designated uses" for each body of water within 
their borders, as well as "water quality criteria" sufficient 
to support those uses. 33 U.S.C. § 1313(c)(2)(A). [*3] 
The Environmental Protection Agency ("EPA") evaluates 
the uses and criteria developed by the states, and either 
approves them or else proposes and promulgates its own 
set of standards. § 1313(c)(3). 

Once the standards are in place, each state is required 
to maintain a list— also subject to approval or 
modification by EPA— of its waterbodies that are 
"impaired" because they do not meet their respective 
water quality criteria. 33 U.S.C. § 13]3(d)(lXA). For 
each waterbody on the impaired list, the state is required 
to establish a set of total maximum daily loads 
("TMDLs") sufficient to bring the body back into 
compliance with its water quality criteria. § 
1313{dXi)(C), Each TMDL establishes the maximum 
amount of a pollutant that may be added to the waterbody- 
daily from all sources (runoff, point sources, etc.). EPA is 
required to publish a list of pollutants suitable for 
maximum daily load measurement, § 13l4(a)(2XD), and 
it has determined that all pollutants are suitable for 
TMDLs, see Total Maximum Daily Loads Under Clean 
Water Act, 43 Fed. Reg. 60,662. Therefore, any pollutant 
that falls within the relatively broad definition of 
"poliutant" set forth in § 1362(6) may be regulated via 
[*4] TMDL. EPA can approve or modify as it sees fit 
TMDLs proposed by the states. § 13 13(d)(2). 

Here the state in question is Virginia, and the 
waterbody is a 25-mile long tributary of the Potomac 
River, located in Fairfax County, called Accotink Creek. 
The creek has been the subject of litigation in the past 
that is not relevant to this matter except the result: EPA 
was required to set TMDLs for Accotink Creek once 
Virginia failed to do so by a certain date. Specifically, the 
creek had been identified as having "benthic 


impairments," which is to say the community of 
organisms that live on or near the bottom of the creek 
were not as numerous or healthy as they should be. EPA 
was to set appropriate TMDLs to improve the health of 
the benthic community in Accotink Creek. 

On April 18, 2011, EPA established a TMDL for 
Accotink Creek which limited the flow rate of stormwater 
into Accotink Creek to 681.8 ft^/acre-day. The TMDL 
was designed to regulate the amount of sediment in the 
Accotink, because EPA believed sediment was a primary 
cause of the benthic impairment. Both parties agree that 
sediment is a pollutant, and that stormwater is not. EPA 
refers to stormwater flow rate as a "surrogate" for [*5] 
sediment. 

The Plaintiffs are now challenging the TMDL on 
multiple grounds, but presently before the Court is a 
single issue: Does the Clean Water Act authorize the 
EPA to regulate the level of a pollutant in Accotink Creek 
by establishing a TMDL for the flow of a nonpoliutant 
into the creek? 

Analysis 

1. Standard of Review 

Count I of the complaint, at issue here, is brought 
under the Administrative Procedures Act, See Comp. H 
169. The APA "confines judicial review of executive 
branch decisions to the administrative record of 
proceedings before the pertinent agency." Shipbuilders 
Council of Am. V. U.S. Dept, of Homeland Sec., 770 F. 
Supp. 2d 793, 802 (E.D. Va. 201 1). As such, the district 
court "sits as an appellate tribunal," and APA claims can 
be resolved equally well in the context of Rule 12 or Rule 
56. Vniv. Med Ctr. OfS. Nev. V. Shalala, 173 F,3d 438, 
441 n. 3, 335 U.S. App. D.C. 322 (D.C. Cir. 1999). 

Because Count I presents a question of statutory 
interpretation, the Court reviews EPA's decision using the 
two-slep analysis set forth in Chevron, U.S.A., Inc. v, 
NRDC, Inc.. 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 
694 (1984). For a given question of statutory 
interpretation, the first step under Chevron is to 
determine whether Congress [*6] addressed the "precise 
question at issue." 467 U.S. at 842. "If the intent of 
Congress is clear, that is the end of the matter . . . ." Id. If 
the Court cannot find that Congress has squarely 
addressed the question, the Court must move to 
Chevron's second step. In the second step of statutory 
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construction under Chevron, the Court must determine 
whether the agency’s interpretation of the statute is 
"permissible." Id. at 843. The agency's construction is 
permissible if it is reasonable, but it need not be what the 
Court considers the best or most reasonable construction. 
See id. at 845. The Court is not to simply impose its own 
construction on the statute, but instead it gives deference 
to any reasonable statutory construction by the agency. 
Id at 843. 

II. Chevron Step One 

Whether statutory ambiguity exists so that the issue 
cannot be settled at Chevron's first step is for the Court to 
decide, and the Court ”owe[s] the agency no deference on 
the existence of ambiguity." Am. Bar Ass'n v. BTC, 430 
F.3d 457, 468, 368 U.S. App. D.C. 368 (D.C Cir. 2005). 
The Court begins the inquiry by "employing traditional 
toots of statutory construction," Chevron, 467 U.S. at 843 
n.9. As always, the analysis begins with the text [’*7] of 
the statute. Aa/7 Elec. Mfrs. Ass'n v, U.S. Depl't of 
Energy, 654 F.3d 496, 504 (4th Cir. 2011). 

The text of the statute that requires states to establish 
their own TMDLs, 33 U.S.C. § 13!3(d)(i)(C), is: 

Each State shall establish for the waters 
identified in paragraph (1)(A) of this 
subsection, and in accordance with the 
priority ranking, the total maximum 
daily load, for those pollutants which 
the Administrator identifies under 
section 1314(a)(2) of this title as suitable 
for such calculation. Such load shall be 
established at a level necessary to 
implement the applicable water quality 
standards with seasonal variations and a 
margin of safety which takes into account 
any lack of knowledge concerning the 
relationship between effluent limitations 
and water quality, (emphasis added) 

The next subsection, § 1313(d)(2), grants EPA the 
authority to set TMDLs when the state has not done so 
adequately. "Pollutant" is a statutorily defined term. 33 

U.S.C. § 1362(6). 

The Court sees no ambiguity in the wording of this 
statute. EPA is charged with establishing TMDLs for the 
appropriate pollutants; that does not give them authority 


to regulate nonpollutants. The parties agree that sediment 
is a [*8] pollutant under 33 U.S.C. § 1362(6), and 
stormwater is not. Then how does EPA claim jurisdiction 
over setting TMDLs for stormwater? 

EPA frames the stormwater TMDL as a surrogate. 
EPA's research apparently indicates that the "[sediment] 
load in Accotink Creek is a function of the amount of 
stormwater runoff generated within the watershed." Def. 
0pp. at 8. And EPA believes that framing the TMDL in 
terms of stormwater flow rate is superior to simply 
expressing it in terms of maximum sediment load. 

The DC Circuit has considered and rejected a similar 
attempt by EPA to take liberties with the way Congress 
intended it to express its TMDLs. In Friends of the Earth, 
Inc. V, Env. Protection Agency, EPA had promulgated 
TMDLs for the Anacostia River that expressed the 
maximum load of certain pollutants in terms of annual 
and seasonal amounts. 446 F.3d 140, 143, 371 U.S. App. 
D.C. 1 (D.C. Cir. 2006). The court found that expressing 
a TMDL in terms of annual or seasonal maximums was 
not allowed, because the statute granted authority only 
for daily loads. Id. at 148. The court reached its 
conclusion even though EPA apparently made a strong 
argument that expressing TMDLs in terms of annual or 
seasonal loads was an effective ['"9] and reasonable 
approach. See id. Presumably a daily load could have 
been derived by simply dividing the annual load by 365, 
yet the court still required expression in the terms 
dictated by Congress. 

Here too, EPA hopes to express a TMDL in terms 
other than those contemplated by the statute, arguing that 
such an expression is the most effective method. But, as 
Friends of the Earth illustrates, EPA may not regulate 
something over which it has no statutorily granted 
power— annual loads or nonpollutanls— as a proxy for 
something over which it is granted power-daily loads or 
pollutants. 

EP.Vs argument that its surrogate approach should 
be allowed because the statute does not specifically 
forbid it fails. EPA is not explicitly forbidden from 
establishing total maximum annual loads any more than 
they are explicitly barred from establishing TMDLs for 
nonpoliutants. The question is whether the statute grants 
the agency the authority it is claiming, not whether the 
statute explicitly withholds that authority. And in this 
case, as In Friends of the Earth, the statute simply does 
not grant EPA the authority it claims. 
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The dicta in Weyerhaeuser Co. v. Costle is not as 
helpful to EPA's case as it would [*10] like. 590 F.2d 
lOU, 1022 n.6, 191 U.S, App. D.C. 309 {D.C. Cir. 
1978). It Is true that the court said in a footnote "[i]t is 
well recognized that EPA can use pollution parameters 
that are not harmful in themselves, but act as indicators of 
harm." Id But in that case, the non-harmful pollution 
parameters the EPA sought to regulate were components 
of the effluent commonly discharged from paper mills, id 
at 1022, making them effluents themselves. And power to 
regulate effluents is expressly granted to the EPA In the 
relevant statutory section. See 33 U.S.C. § 1314(b). 

EPA would like to create the impression that 
Congress has given it loose rein to detennine exactly 
what it could and could not regulate. On page 16 of its 
opposition to this motion, EPA points out that "Congress 
authorized EPA to determine which pollutants were 
suitable for TMDL calculation and measurement." 
(Internal quotes removed). While this may be true, EPA 
glosses over the fact that 33 U.S.C. § i3i4(aX2)(D) only 
gives EPA the power to regulate pollutants as that term is 
defmed-by Congress-elsewhere in the statute. And, as 
discussed above, sediment is a pollutant for these 
purposes, but stormwater is not. 

In a similar vein, EPA regulations [*11] which 
imply that the agency has discretion to set the TMDL as 
it sees fit do not bear on the question now before the 
Court. EPA has promulgated a regulation allowing 
TMDLs to be "expressed in terms of either mass per time, 
toxicity, or other appropriate measure," 40 C.F.R. § 
130.2(i), and another that allows TMDLs to be expressed 
as a "property of pollution," 50 Fed. Reg. 1774, 1776 
(Jan. 11, 1985). But, EPA citing these regulations to 
demonstrate that the surrogate TMDL approach is 
permissible is mere bootstrapping. To the e.xtent the 
regulations allow EPA to set TMDLs for nonpollutants, 
they exceed the statutory authority of EPA. 

The plain language of the statute trumps all, but 
legislative history also supports Plaintiffs' argument. 
Congress's intent to limit EPA's discretion in this context 
is evidenced by the committee record cited by Plaintiffs, 
which h^ also been used by the Ninth Circuit, in which 
Senator Randolph, Chairman of the Senate committee 
that amended the act in 1972, explained, "We [*12] have 
written into law precise standards and definite guidelines 
on how the environment should be protected. We have 
done more than just provide broad directives [for] 


administrators to follow." PI. Mot. 7, citing Nw. Envtl 
Def. Cir. v. Brown, 640 F.3d 1063, 1072 (9th Cir. 2011). 
Congress created a statutory scheme that included a 
precise definition of the word "pollutant," and then gave 
EPA authority to set TMDLs for those pollutants. Senator 
Randolph's comments strongly imply that Congress did 
not intend anything more or less than what is written in 
the statute. 

The Court considers the language of 33 U.S.C. § 
1313(dXlKU) to be unambiguous. Congress has spoken 
directly on the question at issue, and its answer is that 
EP.A’s authority does not extend to establishing TMDLs 
for nonpollutants as surrogates for pollutants. The 
legislative history of the CWA is consistent with this 
reading. Therefore, this Court finds EPA's interpretation 
of § 1313 and the related provisions to be impermissibly 
broad based on analysis under the first step of Chevron 
analysis. 

ill. Chevron Step Two 

Because the Court considers Congress's intent to be 
clear and unambiguously expressed by the language of 
the [*13] statute, it need not move to the second step of 
Chevron analysis. But the Court notes that there is 
substantial reason to believe EPA's motives go beyond 
"permissible gap-filiing," 

Page 9 of EPA's opposition says, "stormwater flow 
rates as a surrogate would more effectively address the 
process by which sediment impairs aquatic life in 
Accontink Creek." If the sediment levels in Accotink 
Creek have become dangerously high, what better way to 
address the problem than by limiting the amount of 
sediment permitted in the creek? If sediment level is truly 
"a function of the amount of stormwater runoff, as EPA 
claims, then the TMDL could just as easily be expressed 
in terms of sediment load. 

In [’^14] fact, the Board of Supervisors of Fairfax 
County argued at the December 14th hearing (without 
objection from EPA) that EPA has approved 3,700 
TMDLs for sediment nationwide, and in Virginia has 
addressed 1 1 1 benthic impairments with TMDLs. None 
of them regulated the flow rate of stormwater. By 
comparison, EPA has tried out its novel approach of 
regulating sediment via flow in only four instances 
nationwide, and all four attempts were challenged in 
court. One has settled, the other three are still pending. 
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The Court suspects that the decision to regulate 
stormwater flow as a surrogate for sediment load would 
not constitute a permissible construction of § 
1313(d)(1)(C), even given the deference due at Chevron's 
second step. This is especially likely because EPA is 
attempting to increase the extent of its own authority via 
flow TMDLs, which courts must examine carefully. See 
Brown & Williamson Tobacco Corp. v. Food Drug 
Admin., 153 F.3d 155, 161-62 (4th Cir. 1998). EPA's 
attempt to set TMDLs for nonpollutants probably goes 
beyond "permissible gap-filling" and is instead an 
impermissible construction of the statute. 

Conciusion 

The language of § i313(d)(l)(C) is clear. EPA is 
authorized to [*15] set TMDLs to regulate pollutants, 
and pollutants are carefully defined. Stormwater runoff is 
not a pollutant, so EPA is not authorized to regulate it via 
TMDL. Claiming that the stormwater maximum load Is a 


surrogate for sediment, which is a pollutant and therefore 
regulable, does not bring stormwater within the ambit of 
EPA’s TMDL authority. Whatever reason EPA has for 
thinking that a stormwater flow rate TMDL is a better 
way of limiting sediment load than a sediment load 
TMDL, EPA cannot be allowed to exceed its clearly 
limited statutory authority. For these reasons, the 
Plaintiffs' motion for Rule 12(c) judgment on the 
pleadings on Count 1 of their complaint is granted. 

January 3, 2013 

Alexandria, Virginia 

/s/ Liam O'Grady 

Liam O'Grady 

United States District Judge 
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DEPARTMENT OF DEFENSE 

Department of the Army, Corps of 
Engineers 

33 CFR Part 328 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 110, 112, 116, 117,122, 
230, 232, 300, 302, and 401 

[EPA-HQ-OW- 2011-0880; FRL-9901-47- 
OW] 

RIN 2040-AF30 

Definition of “Waters of the United 
States” Under the Clean Water Act 

AGENCY: U.S. Army Corps of Engineers, 
Department of the Army, Department of 
Defense; and Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) and the U.S. Army Corps 
of Engineers (Corps) are publishing for 
public comment a proposed rule 
defining the scope of waters protected 
under the Clean Water Act (CWA), in 
light of the U.S. Supreme Court cases in 
U.S. V. Riverside Bayview, Rapanas v. 
United States, and Solid Waste Agency 
of Northern Cook County v. U.S. Army 
Corps of Engineers (SWANCC), and 
Rapanos v. United States (Rapanos). 
This proposal would enhance protection 
for the nation’s public health and 
aquatic resources, and increase CWA 
program predictability and consistency 
by increasing clarity as to the scope of 
"waters of the United States” protected 
under the Act, 

DATES: Submit comments on or before 
July 21. 2014. 

ADDRCSSES: Submit your comments, 
idenlifiod by Docket ID No. EPA-HQ- 
OW-2Q1 1-0880 by one of the following 
methods; 

• Federal eRulemaking Portal: http:/ I 
mviv.reguJations.gov. Follow the 
instructions for submitting comments. 

• Email: ow-docket@epa.gov. Include 
EPA-HQ-OW--2O11-O880 in the subject 
line of the message. 

• Mail: Send the original and three 
copies of your comments to: Water 
Docket, Environmental Protection 
Agency, Mail Code 2822T, 1200 
Pennsylvania Avenue NW., Washington, 
DC 20460, Attention: Docket ID No. 
EPA-HQ-OW-20n-0880. 

• Hand Delivery/Caurier: Deliver 
your comments to EPA Docket Center, 
EPA West, Room 3334, 1301 
Constitution Avenue NW., Wa.shington, 
DC 20460, Attention Docket ID No. 


EPA-HQ-OW-201 1-0880. Such 
deliveries are accepted only during the 
Docket’s normal hours of operation, 
whicJi are 8:30 a.m. to 4:30 p.ra., 
Monday through Friday, excluding legal 
holidays. Special arrangements should 
be made for deliveries of boxed 
information. The telephone number for 
the Water Docket is 202-566-2426. 

Instructions: Direct vour comments to 
Docket ID No. EPA-HQ-OW-2011- 
0880. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available on-line at http:// 
w.'ww.regulatians.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI, or otherwise 
protected, through http:// 
www.regulQtions.gov or email. The 
http://www.regulations.gov Web site Is 
an “anonymous access” system, w'hich 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an email directly to EPA 
without going through http:// 
www.regulations.gov, your email 
address will bn automatically captured 
and included as part of the comment 
that is placed in the public ducket and 
made available on the Internet. If you 
submit an electronic comment. EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If KPA 
cannot read your comment due to 
technical difricuhics and cannot contact 
you for clarification, EPA might not be 
able to consider your comment. Avoid 
the use of special characters and any 
form of encryption, and ensure that 
electronic files arc free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

Docket: All documents in the docket 
are listed in the http:// 
wHiv.reguJatjons.gov index. Some 
information, however, is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
cop)Tighted material, is publicly 
available only in hard copy. Publicly 
available docket materials are available 
electronically at http:// 
www.regulations.gov or in hard copy at 
the Water Docket, EPA Docket Center, 
EPA West, Room 3334, 1301 
Constitution Avenue NW., Washington. 
DC. The Public Reading Room is open 


from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is 202-566-1744, 
and the telephone number for the Water 
Docket is 202-566-2426, 

FOR FURTHER INFORMATION CONTACT: Ms. 
Donna Downing, Office of Water (4502- 
T), Environmental Protection Agency, 
1200 Pennsylvania Avenue NW., 
Washington, DC 20460; telephone 
number 202-566-2428; email address: 
CWAwaters@epa.gov. Ms. .Stacey Jensen. 
Regulatory Community of Practice 
(CECW-CO-R), U.S, Army Corps of 
Engineers, 441 G Street NW., 
Washington, DC 20314; telephone 
number 202-761-5856; email address: 
USAGE CWA_Rule@usace.army.mil. 
SUPPLEMENTARY INFORMATION: The 
SWANCC and Rapanos decisions 
resulted in the agencies evaluating the 
jurisdiction of waters on a case-specific 
basis far more frequently than is best for 
clear and efficient implementation of 
the CWA. This approach results in 
confusion and uncertainty to the 
regulated public: and results in 
significant resources being allocated to 
these determinations by Federal and 
LState regulators. The agencie.s are 
proposing this rule to fully carry out 
their responsibilitie.s under the Clean 
Water Act. The agencies are providing 
clarity to regulated entities as to 
whether individual water bodies arc 
jurisdictional and discharges are subject 
to parmilling, and whether individual 
water bodios are not jurisdictional and 
discharges are not subject to permitting, 

Developing a final rule to provide the 
intended level of certainty and 
predictability, and minimizing the 
number of case-specific determinations, 
will require significant public 
involvement and engagement. Such 
involvement and engagement will allow 
the agencies to make categorical 
determinations of jurisdiction, in a 
manner that is consistent with the 
scientific body of information before the 
agencies — particularly on the category 
of waters known as “other waters.” 

The agencies propose to define 
"waters of the United States” in section 
(a) of the proposed rule for all sections 
of the CWA to mean: Traditional 
navigable waters; interstate waters, 
including interstate wetlands; the 
territorial seas; impoundments of 
traditional navigable waters, interstate 
waters, including interstate wetlands, 
the territorial seas, and tributaries, as 
defined, of such waters; tributaries, as 
defined, of traditional navigable waters, 
interstate waters, or the territorial seas; 


' "InterstatB waters" in this preamble refers to all 
interstate waters including interstate wetlands. 
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and adjacent waters, including adjacent 
wetlands. Waters in these categories 
would be jurisdictional “waters of the 
United States" by rule — no additional 
analysis would be required. The 
agencies emphasize that the categorical 
finding of jurisdiction for tributaries and 
adjacent waters was not based on the 
mere connection of a water body to 
downstream waters, bnt rather a 
determination that the nexus, alone or 
in combination with similarly situated 
waters in the region, is significant based 
on data, science, the CWA, and caselaw. 

In addition, the agencies propose that 
“other waters" (those not fitting in any 
of the above categories) could be 
determined to be “waters of the United 
States" through a case-specific showing 
that, either alone or in combination with 
similarly situated “other waters" in the 
region, they have a "significant nexus” 
to a traditional navigable water, 
interstate water, or the territorial seas. 
The rule would also offer a definition of 
significant nexus and explain how 
similarly situated "other waters” in the 
region should be identified. 

The agencies acknowledge that there 
may be more than one way to determine 
which waters arc jurisdictional as 
“other waters." To best meet their goals 
and responsibilities, the agencies 
request comment on alternate 
approaches to determining whether 
“other waters” are similarly situated 
and have a "significant nexus” to a 
traditional navigable water, interstate 
water, or the territorial seas. In the 
discussion of "other waters” later in the 
preamble, the agencies seek comment 
on these other approaches and whether 
they could better meet the goals of 
greater predictability and consistency 
through increased clarity, while 
.simultaneously fulfilling the agencies’ 
responsibility to the CWA’s objectives 
and policies to protect water quality, 
public health, and the environment. 
Commenters will specifically be asked 
to comment on whether and how these 
alternate approaches may be more 
consistent with the goal of clarity, and 
the CWA, the best available science, and 
the ca.selaw. 

In particular, the agencies are 
interested in comments, scientific and 
technical data, caselaw, and other 
information that would further clarify 
which “other waters” should be 
considered similarly situated for 
purposes of a case-specific significant 
nexus determination. The agencies seek 
comment on a number of alternative 
approaches. These alternatives include 
potentially determining waters in 
identified ecological regions 
(ecoregions) or hydrologic-landscape 
regions are similarly sitnated for 


purposes of evaluating a significant 
nexus, as well as the basis for 
determining which ecoregions or 
hydrologic-landscape regions should be 
so identified. The agencies also solicit 
comment on whether the legal, 
technical and scientific record would 
support determining limited specific 
subcategories of waters are similarly 
situated, or as having a significant nexus 
sufficient to establish |urisdiction. 

Just as the agencies are seeking 
comment on a variety of approaches, or 
combination of approaches, as to which 
waters are jurisdictional, the agencies 
also request comment on determining 
which waters should be determined 
non-jurisdictional. The agencies seek 
comment on how inconclusiv'eness of 
the science relates to the use of case- 
specific determinations. As the science 
develops, the agencies could determine 
that additional categories of “other 
waters” are similarly situated and have 
a significant nexns and are 
jurisdictional by rule, or that as a cla.ss 
they do not have such a significant 
nexus and might not be jurisdictional. 

The agencies pose the questions 
because of the strong intent to provide 
as much certainty to the regulated 
public and the regulators as to which 
waters are and are not subject to CWA 
jurisdiction. These comments on 
alternate approaches will inform the 
agencies in addition to the comments on 
the case-specific determination 
proposed in the rule. 

The agencies’ decision on how best to 
address jurisdiction over “other waters” 
in the final rule will be informed by the 
final version of the EPA’s Office of 
Research and Development synthesis of 
published peer-reviewed scientific 
literature discussing the nature of 
connectivity and effects of streams and 
wetlands on downstream waters (U.S. 
Environmental Protection Agency, 
Connectivity of Streams and Wetlands 
to Downstream Waters: A Review and 
Synthesis of the Scientific Evidence, 
(Washington, DC; U.S. Environmental 
Protection Agency, 2013)) (“Report”) 
and other available scientific 
information. 

The agencies also propose to exclude 
specified waler,s from the definition of 
“waters of the United States” in section 
(b) of the proposed rule. The agencies 
propose no change to the exclusion for 
waste treatment systems designed 
consistent with the requirements of the 
CWA, no change to the exclusion for 
prior converted cropland,^ and no 


^ The lenn "waters of the United Stales" does not 
include prior converted cropiand. which is 
currently defined by the U.S. Department of 
-Agriculture (USD.A) for purposes of the Agriculture 


change to the regulatory status of water 
transfers. The agencies propose, for the 
first time, to exclude by regulation 
certain waters and features over which 
the agencies have as a policy matter 
generally not asserted CWA jurisdiction. 
Codifying these longstanding practices 
supports the agencies' goals of 
providing greater clarity, certainty, and 
predictability for the regulated public 
and the regulators. Waters and features 
that are determined to be excluded 
under section (b) of the proposed rule 
will not be jurisdictional under any of 
the categories in the proposed rule 
under section (a). There is no recapture 
provision for these excluded waters in 
the proposal. 

In ligm of the Supreme Court 
decisions in SWANCC and Rapanos, the 
scope of regulatory jurisdiction in this 
proposed rule is narrower than that 
under the existing regulations. See 40 
CFR 122.2 (defining “waters of the 
United States”). 

The rule does not affect longstanding 
permitting exemptions in the CWA for 
farming, silvicnlture, ranching and other 
specified activities. Where waters would 
be determined jurisdictional under the 
proposed rule, applicable exemptions in 
the CWA would continue to preclude 
application of CWA permitting 
req^uirements. 

Finally, the agencies retain the 
existing regulatory definitions for the 
terms "adjacent" and “wetlands.” The 
agencies propose for the first time to 
define the terms “neighboring, ” 
"riparian area,” “floodplain," 
“tributary,” and “significant nexus,” 

This proposal does not affect 
Congressional policy to preserve the 
primary responsibilities and rights of 
stQt8.s to prevent, reduce, and eliminate 
pollution, to plan the development and 
use of land and water resources, and to 
consult with the Administrator with 
respect to the exercise of the 
Administrator’s authority under the 
CWA. CWA section 101(b). 

This proposal also does not affect 
Congressional policy not to supersede, 
abrogate or otherwise impair the 
authority of each State to allocate 
quantities of water within its 
jurisdiction and neither does it affect 
the policy of Congress that nothing in 
the CWA shall be construed to 
supersede or abrogate rights to 
quantities of water which have been 
established by any .state. CWA section 

101(g). 

This proposal requests public 
comment on issues associated with the 


Act of 2(il4 at 7 CFR 122.2. EPA and thfi Cnrps use 
the USDA definition of prior converted cropland fur 
purposes of determining juri.sdiction under the 
CWA, 
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agencies’ proposed regulatory definition 
of “waters of the United States." 

Because the agencies do not address the 
exclusions from the definition of 
“waters of the United States” for waste 
treatment systems and prior converted 
cropland or the existing definition of 
“wetlands” in this proposed rule the 
agencies do not seek comment on these 
existing regulatory provisions. This 
notice also solicits information and data 
from the general public, the scientific 
community, and tribal, slate and local 
resource agencies on the aqnatic 
resource, implementation, and 
economic implications of a definition of 
“waters of the United States” as 
described in the proposal. The goal of 
the agencies is to ensure the regulatory 
definition is consistent with the CWA, 
as interpreted by the Supreme Court, 
and as supported by science, and to 
provide maximum clarity to the public, 
as the agencies work to fulfill the CWA’s 
objectives and policy to protect water 
quality, public health, and the 
environment. 
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I. General Information 

A. How can I get copies of this 
document and related in/o/7nat/on? 

1. Docket. EPA and the Corps of 
Engineers have established an official 
public docket for this action under 
Docket Id. No. EPA-HQ-OW-2011- 
0880. The official public docket consists 
of the document specifically referenced 
in this action, any public comments 
received, and other information related 
to this action. Although a part of the 
official docket, the public docket does 
not include Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
The official public docket is the 
collection of materials that Is available 
for public viewing at the OW Docket, 
EPA West, Room 3334, 1301 
Constitution Ave. NW., Washington, DC 
20004. This Docket Facility is open from 
8:30 a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
OW Docket telephone number is 202- 
566-2426. A reasonable fee will be 
charged for copies. 

2. Electronic Access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the "Federal Register” listings at 
/iffp.//w'mv.regu/o{/ons.gov. An 
electronic version of the public docket 
is available through EPA’s electronic 
public docket and comment system, 

EPA Docket-s. You may use EPA Dockets 
at http://www.regulations.gov to view 
public comments, access the index 
listing of the contents of the official 
public docket, and to access those 
documents in the public docket that are 
available electronically. For additional 
information about EPA’s public docket, 
visit the EPA Docket Center homepage 
at http://www.epa.gov/epahome/ 
dockets.hlm. Although not all docket 
materials may be available 
electronically, you may still access any 
of the publicly available docket 
materials through the Docket Facility 
identified earlier. 

B. Under what legal authority is this 
proposed rule issued? 

The authority for this proposed rule is 
the Federal Water Pollution Control Act, 
33 U-S.C. 1251, et seq. 


11. Background 

A. Executive Summary 

The U.S. Environmental Protection 
Agency (EPA) and the U.S, Army Corps 
of Engineers (Corps) publish for public 
comment a propo.sed rule defining the 
scope of waters protected under the 
Clean Water Act (CWA), in light of the 
U.S, Supreme Court cases in U.S. v. 
Riverside Bayview Homes, Solid Waste 
Agency of Northern Cook County v. U.S. 
Army Corps of Engineers (SWANCC), 
and floponos v. United States 
(Ropanos). The purpo,ses of the 
proposed rule are to ensure protection 
of our nation',s aquatic resources and 
make the process of identifying “waters 
of the United States” less complicated 
and more efficient. The rule achieves 
these goals by increasing CWA program 
transparency, predictability, and 
consistency- This rule will result in 
more effective and efficient CWA permit 
evaluations with increa.sed certainty and 
less litigation. This mle provides 
increased clarity regarding the CWA 
regulatory definition of “waters of the 
United States” and associated 
definition.s and concepts. 

EPA's Office of Research and 
Development prepared a draft peer- 
reviewed synthesi.s of published peer- 
reviewed .scientific literature discussing 
the nature of connectivity and effects of 
streams and wetlands on downstream 
waters (U.S. Environmental Protection 
Agency. Connectivity of Streams and 
Wetlands to Downstream Waters: A 
Review and Synthesis of the Scientific 
Evidence, (Washington. DC: U.S. 
Environmental Protection Agency, 

2013)) ("Report”). The Report is under 
review by EPA’s Science Advisory 
Board, and the rule will not be finalized 
until that review and the final Report 
are complete. This proposal is also 
supported by a body of peer-reviewed 
scientific literature on the connectivity 
of tributaries, wetlands, adjacent open 
waters, and other open waters to 
downstream waters and the important 
effects of these connections on the 
chemical, physical, and biological 
integrity of those downstream waters. 

Appendix A of this preamble 
summarizes currently available 
scientific literature and the Report that 
are part ofthe administrative record for 
this proposal and explains how this 
scientific information snpports the 
proposed rule. Additional data and 
information likely will become available 
during the rulemaking process, 
including that provided during the 
public comment process, and by 
additional research, studies, and 
investigations that take place before the 
rulemaking process is concluded. The 
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agencies are specifically requesting 
information that would inform the 
decision on how best to address “other 
waters.” At the conclusion of the 
rulemaking process, the agencies will 
review the entirety of the completed 
administrative record and determine at 
that time what, if any, adjustments are 
appropriate for the final rule. 

“Waters of the United States,” which 
include wetlands, rivers, streams, lakes, 
ponds and the territorial seas, provide 
many functions and services critical for 
our nation’s economic and 
environmental health. ^ In addition to 
providing habitat, rivers, lakes, ponds 
and wetlands cleanse our drinking 
water, ameliorate storm surges, provide 
invaluable storage capacity for some 
flood waters, and enhance our quality of 
life by providiug myriad recreational 
opportunities, as well as important 
water supply and power generation 
benefits. A desire to protect these vital 
resources led Congress to pass the CWA 
in 1972 in order to restore and maintain 
the chemical, physical, and biological 
integrity of our nation’s waters while 
recognizing, preserving, and protecting 
the primary responsibilities and rights 
of states to prevent, reduce, and 
eliminate pollution within their borders. 
Decades of experience implementing the 
CWA’s programs and existing science 
provide strong support for the 
regulatory and policy underpinnings of 
the proposed rule. The proposed rule 
was developed with an enhanced 
understanding of the importance of all 
aspects of tributary, wetland, and lake 
and pond systems and the ecological 
functions and services they provide. 

The proposed rule will reduce 
documentation l■oqui^ements and the 
time currently required for making 
jurisdictional determinations. It will 
provide needed clarity for regulators, 
stakeholders and the regulated public 
for identifying waters as “waters of the 
United States,” and reduce lime and 
resource demanding case-specific 
analyses prior to determining 
jurisdiction and any need for permit or 
enforcement actions. 

The modern Clean Water Act was 
established by the Federal Water 
Pollution Control Act Amendments of 
1972, which was substantially amended 
in 1977 and 1987. (The 1972 
amendments were to the Federal Water 


’Th© agencies use the term "water” and "waters'' 
in the proposed ruie in categorical reference to 
rivers, streams, ditches, wetlands, ponds, lakes, 
playas, and other types of natural or man-made 
aquatic systems. The agencies u.so the terms 
' waters" and "water bndies’' interchangeably in 
this preamble. The terms do not refer solely to the 
water contained in these aquatic; systems, but to the 
system as a whole including associated chemical, 
physical, and biological fealute.s. 


Pollution Control Act originally enacted 
in 1948.) As stated in section 101(a), the 
objective of the CWA is to restore and 
maintain the chemical, physical, and 
biological integrity of the Nation’s 
waters. Prior to the CWA, the Rivers and 
Harbors Appropriations Act of 1899 
protected navigation and protected 
some waters from discharges of 
pollution. 

The 1899 Act continues in force and 
applies primarily to the “navigable 
waters of the United States.” TTie 1948 
Federal Water Pollution Control Act 
called for programs eliminating or 
reducing the pollution of interstate 
waters and tributaries thereof, and 
improving the sanitary condition of 
surface and underground waters. The 
jurisdictional scope of the CWA is 
“navigable waters,” defined in section 
502(7) of the statute as “waters of the 
United Slates, including the territorial 
seas.” Both the legislative history and 
the caselaw confirm that “waters of the 
United Stales" in the CWA are not 
limited to the traditional navigable 
waters. It is the CWA definition that is 
the subject of this proposed rule. 

The term “navigable waters” is used 
iu a number of provisions of the CWA, 
including the section 402 National 
Pollutant Discharge Elimination System 
(NPDES) permit program, the section 
404 permit program, the section 311 oil 
spill prevention and response program,"* 
the water quality standards and total 
maximum daily load programs under 
section 303, and the section 401 slate 
water quality certification process. 
However, while there is only one CWA 
definition of “waters of the United 
States.” there may be other statutory 
factors that define the reach of a 
particular CWA program or provision.^ 


^ Whilo section 311 uses the phrase "navigiiblo 
waters of the United Slates." EPA has interpreted 
it to have the same breadth as the phrase "navigable 
waters” used elsewhere in section 311, and in other 
sectious of the CWA, See United Slates v. Texas 
Pipe Line Co.. 611 F.2d 34S, 347 (lOlh Cir. 1979); 
United Slates v. Ash tond OH & Transp. Ca.. 504 
F.2d 1317. 1324-2S (6th Or. 1974). tn 2002. EPA 
revised its regulatory definition of "waters of the 
United Statest” in 40 CFR part 112 to enstire that 
the actual lauguage of the rule was consistent with 
the regulatory language of other CWA programs. 0»7 
Pollution &■ Response; Non-Tnnspottation-lielaled 
Onshore S' Offshore Faa'Hties. 67 FR 47042. July 17. 
2002. A district court vacated the rule for foilure to 
comply with the Administrative Procedure Act, and 
reimriated the prior reguiatory language. American 
Petroleum Ins. v. fahnsan, 541 F.Supp. 2d 165 (D. 
DC 2000). However. EPA interprets "navigabie 
waters of the United SUtes” in CWA section 3U(b), 
in the prc-2002 regulations, and in the 2002 rule to 
have the same meaning as “navigable waters" in 
CWA section 502(7). 

* For cxaiKple. ibo CWA section 402 {33 U.S.G 
§ 1342) program regulates discharges of pollutants 
from “poinl sources” to "waters of the United 
Stales,” wbeth^ these pollutants reach 
jurisdictional waters directly or indirectly. The 


The CWA leaves it to EPA and the 
Corps to define the term “waters of the 
United States.” Existing regulations (last 
codified in 1986) define “waters of the 
United States” as traditional navigable 
waters, interstate waters, all other 
waters that could affect interstate or 
foreign commerce, impoundments of 
waters of the United States, tributaries, 
the territorial seas, and adjacent 
wetlands. 33 CFR 328.3; 40 CFR 122.2. 

The U.S. Supreme Court addressed 
the scope of “waters of the United 
States” protected by the CWA in United 
States V. Riverside Bayview Homes, 474 
U.S. 121 (1985), which involved 
W'ctlands adjacent to a traditional 
navigable water in Michigau. In a 
unanimous opinion, the Court deferred 
to the Corps' judgment that adjacent 
wetlands are “inseparably bound up” 
with the waters to which they are 
adjacent, and upheld the inclusion of 
adjacent wetlands in the regulatory 
definition of “waters of the United 
States.” The Court observed that the 
broad objective of the CWA to restore 
the integrity of the nation’s waters 
“incorporated a broad, systemic view of 
the goal of maintaining and improving 
water quality. . . . Protection of aquatic 
ecosystems. Congress recognized, 
demanded broad federal authority to 
control pollution, for '[w)ater moves in 
hydrologic cycles and it is essential that 
discharge of pollutants be controlled at 
the source.’ In keepiug with these views, 
Congress chose to define the waters 
covered by the Act broadly,” Id. at 133 
(citing Senate Report 92-414), 

The issue of CWA regulatory 
jurisdiction over "waters of the United 
Stales” was addressed again by the 
Supreme Court in Solid Waste Agency 
of Northern Cook Countyv. U.S. Army 
Corps o/ Engineers, 532 U.S. 159 (2001). 
In SWANCe, the Court (in a 5—4 
opinion) held that the us© of “isolated” 
nonnavigable intrastate ponds by 
migratory birds was not by Itself a 
sufficient basis for the exercise of 
Federal regulatory authority under the 


plurality opinion in flopcinos noiod that "there is 
no reason to suppose that our construr.tion today 
signifrcantly attects (he enforcement of§l342.. . . 
The Act does not forbid the ‘addition of any 
pollutant direclly to navigable waters from any 
point .soiirce,’ but rather the ‘addition of anv 
pollutant to navigable waters.”' 547 U.,S. at 743. 
Clean Water Act section 3 n(bj{l) provides: "liit is 
the policy of the United State.s that there should be 
no discharge.s of oil or hazardous substances into 
or upon the navigable waters of the United States 
[or] adioitiing shorelinss . . . or which may affect 
natural resources belonging to. appertaining io, or 
under the exclusive management authority of the 
United States." (Emphasis added.) "Discharge" is 
hfoadly defined in CWA section 31 !fa)(2) to 
include "any spiliing, leaking, pumping, pouring, 
emitting, emptying or dumping,” with certain 
enumerated exceptions, and is not limited to point 
source di.schaiges. 
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CWA. The Court noted that in the 
Riverside case it had "found that 
Congress’ concern for the protection of 
water quality and aquatic ecosystems 
indicated its intent to regulate wetlands 
'inseparably bound up with the 
“waters” of the United States’ ” and that 
‘‘(i]t was the significant nexus betw'een 
the wetlands and ‘navigable waters’ that 
informed our reading of the CWA” in 
that case. Id. at 167. 

Five years after SVVAiVCC, the Court 
again addressed the CWA term “waters 
of the United States” in flaponos v. 
United States. 547 U.S, 715 (2006). 
Rapanos involved two consolidated 
cases in which the CWA had been 
applied to wetlands adjacent to 
nonnavigable tributaries of traditional 
navigable waters. All Members of the 
Court agreed that the term “waters of 
the United States” encompasses some 
waters that are not navigable in the 
traditional sense. A four-justice 
plurality in Rapanos interpreted the 
term “waters of the United States” as 
covering “relatively permanent, 
standing or continuously flowing bodies 
of water. . .” id. at 739, that are 
connected to traditional navigable 
waters, id. at 742, as well as wetlands 
with a continuous surface connection to 
such relatively permanent water bodies, 
id. The Rapanos plurality noted that its 
reference to “relatively permanent” 
waters did “not necessarily exclude 
streams, rivers, or lakes that might dry 
up in extraordinary circumstances, such 
as drought,” or "seasonal rivers, which 
contain continuous flow during some 
months of the year but no flow during 
dry months. . , .” fd, at 732 n.5 
(emphasis in original). 

Justice Kennedy’s concurring opinion 
took a different approach than the 
plnrality’s. Justice Kennedy concluded 
that the term "waters of the United 
States” encompasses wetlands that 
“possess a ‘significant nexus’ to waters 
that are or wore navigable in fact or that 
could reasonably be so made.” Id. at 759 
(Kennedy, J., conenrring in the 
judgment) (quoting SWANCC, 531 U.S. 
at 1 67). He stated that wetlands po,ssess 
the requisite significant nexus if the 
wetlands, "either alone or in 
combination with similarly situated 
{wotjiands in the region, .significantly 
affect the chemical, physical, and 
biological integrity of other covered 
waters more readily understood as 
‘navigable.’” 547 U.S. at 780. Kennedy's 
opinion notes that such a relationship 
with navigable waters must be more 
than “speculative or insubstantial." Id. 
Because Jnstice Kennedy identified 
“significant nexu.s” as the touchstone 
for CWA jurisdiction, the agencies 
determined that it i.s reasonable and 


appropriate to apply the “significant 
nexus” standard for CWA jurisdiction 
that Justice Kennedy’s opinion applied 
to adjacent wetlands to other categorie.s 
of water bodies as well (such as to 
tributaries of traditional navigable 
waters or interstate waters, and to 
"other waters”) to determine whether 
they are subject to CWA jurisdiction, 
either by rule or on a case-specific basis. 

The four dissenting Justices in 
Rapanos would have affirmed the court 
of appeals' application of the pertinent 
regulatory provisions, concluding that 
the term “waters of the United States” 
encompasses, inter alia, all tributaries 
and wetlands that satisfy either the 
plurality’s standard or that of Justice 
Kennedy. Id. at 810 & n.l4 {Stevens, J., 
dissenting). Neither the plurality nor the 
Kennedy opinion invalidated any of the 
regulatory provisions defining “waters 
of the United States.” 

The proposed rule would revise the 
existing definition of “waters of the 
United States” consistent with the 
science and the above Supreme Court 
cases. The proposed rule retains much 
of the structure of the agencies’ 
long.standing definition of “waters of the 
United States,” and many of the existing 
provisions of that definition where 
revisions are not required in light of 
Supreme Court decisions or other bases 
for revision. As a result of the Supreme 
Court decisions in SIVANCC and 
Rapanos. the scope of regulatory 
jurisdiction of the CWA in this 
proposed rule is narrower than that 
under the existing regulations. 

The most substantial change is the 
proposed deletion of the existing 
regnlatory provision that defines 
“waters of the “United States” as all 
other waters such as intrastate lakes, 
rivers, streams (including intermittent 
streams), mudflats, sandllats. wetlands, 
sloughs, prairie potholes, wet meadows, 
playa lakes, or natural ponds, the use, 
degradation or destruction of which 
could affect interstate or foreign 
commerce including any such waters: 
Which are or could be used by interstate 
or foreign travelers for recreational or 
other purposes; from which fish or 
shellfish are or could be taken and sold 
in interstate or foreign commerce: or 
which are used or could be used for 
industrial purposes by industries in 
interstate commerce. 33 CFR 328.3(a)(3): 
40 CFR 122.2. Under the proposed rule, 
these “other waters” (those which do 
not fit within the proposed categories of 
waters jurisdictional by rule) would 
only be jurisdictional upon a case- 
specific determination that they have a 
significant nexu.s as defined by the 
proposed rule. Waters in a watershed in 
which there is no connection to a 


traditional navigable water, interstate 
water or the territorial seas would not be 
“waters of the United Slates,” In 
addition, the proposed rule would for 
the first time explicitly exclude some 
features and waters over which the 
agencies have not generally asserted 
jurisdiction and in so doing would 
eliminate the authority of the agencies 
to determine in case specific 
circumstances that some such waters are 
jurisdictional “waters of the United 
States." 

The agencies propose a rule that is 
clear and understandable and that 
protects the nation’s waters, consistent 
with the law and currently available 
scientific and technical expertise. 
Continuity with the existing regulations, 
where possible, will reduce confusion 
and will reduce transaction costs for the 
regulated community and the agencies. 
To that same end, the agencies also 
propo.se, where consistent with the law 
and their scientific and technical 
expertise, categories of waters that are 
and are not jurisdictional, as well as 
categories of waters and wetlands that 
require a case-specific significant nexus 
evaluation to determine whether they 
are “waters of the United .States” and 
protected by the CWA. Finally, the 
agencies propose definitions for some of 
the terms used in the proposed 
regulation. 

This preamble also preseuts several 
alternative options for determining the 
jurisdictional status of certain "other 
waters” that would rely less, or not at 
all, on case-specific significant nexus 
evaluations. ’The agencies may adopt 
one or a combination of these option.? 
for the final rule, after considering 
public comment and the evolving 
scientific literature on connectivity of 
waters. This preamble also seeks 
comment on a number of other ways 
that the agencies might provide even 
greater clarity, certainty, and 
predictability in determining which 
“other waters” are and are not subject 
to CWA jurisdiction. The agencies 
evaluated extensive peer reviewed 
science in making their determination 
in the proposed rule. However, the 
agencies also seek additional 
information that wonld enhance the 
predictability and accuracy of its 
jurisdictional determinations. The 
agencies request the type of information 
on the evolving scientific literature on 
connectivity of waters that could allow 
the agencies to rely less on case-specific 
significant nexns evaluations. 

Under the proposed first section of 
the regulation, section (a), the agencies 
propose to define the “waters of the 
United States” for all sections 
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{including sections 301, 311, 401, 402. 
404) of the CWA to mean: 

• Ail waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

• All interstate waters, including 
interstate wetlands; 

• The territorial seas; 

• All impoundments of a traditional 
navigable water, interstate water, the 
territorial seas or a tributary: 

• Ail tributaries of a traditional 
navigable water, interstate water, the 
territorial seas or impoundment: 

• Ail waters, iiichiding wetlands, 
adjacent to a traditional navigable water, 
interstate water, the territorial seas, 
impoundment or tributarj'; and 

• On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a traditional 
navigable water, interstate water or the 
territorial seas. 

As discussed in further detail helow, 
the rule would not change the following 
provisions of the existing rule (although 
some provisions have been 
renumbered): Traditional navigable 
waters; interstate waters; the Icrrilorial 
seas; and impoundments of “waters of 
the United Stales.” In paragraph (a)(5) of 
the proposed rule, the agencies propose 
that all tributaries as defined in the 
proposed rule are “waters of the United 
States.” While tributaries are “waters of 
the United States” under the existing 
regulation, the rule would for the first 
time include a regulatory definition of 
“trihutarj\'' 

With this proposed rule, the agonciG.s 
conclude, ba.sed on existing .science and 
the law. that a significant nexus exists 
between tributaries (as defined in the 
proposed rule) and the traditional 
navigable waters, interstate waters, and 
the territorial seas into which they flow; 
and between adjacent water bodies (as 
defined in the proposed rule) and 
traditional navigable waters, interstate 
waters, and the territorial seas, 
respectively. Consequently, this rule 
establishes as “waters of the United 
States.” all tributaries (as defined in the 
proposal), of the traditional navigable 
waters, interstate waters, and the 
territorial seas, as well as all adjacent 
waters (including wetlands). This will 
eliminate the need to make a ca.se- 
specific significant nexus determination 
for tributaries or for their adjacent 
waters because it has been determined 
that as a category, these w'aters have a 


significant nexus and thus are “waters 
of the United States.” 

In paragraph (a)(6) of the proposed 
rule, the rule would clarify that adjacent 
waters, rather than simply adjacent 
wetlands, are “waters of the United 
States.” The rule would further clarify 
the meaning of “adjacent” by defining 
one of its elements, “neighboring.” The 
related terms of “riparian area" and 
“floodplain” are also defined in the 
proposed rule. 

Tne rule states that on a case-specific 
basis “other waters” that have a 
significant nexus to a traditional 
navigable water, interstate water or the 
territorial seas are “waters of the United 
States.” Unlike the categories of waters 
in paragraphs {a)(1) through (6), which 
w'ould be jurisdictional by definition, 
these “other waters” would not be 
“waters of the United States” by 
definition: rather, these “other waters” 
would only be jurisdictional provided 
that they have been determined on a 
case-specific basis to have a significant 
nexus to a paragraph (a)(1) through 
(a)(3) water. Therefore, the rule also 
includes a definition of “significant 
nexus.” 

"Significant nexns” is not itself a 
scientific term. The relationship that 
waters can have to each other and 
connections downstream that affect the 
chemical, physical, or biological 
integrity of traditional navigable waters, 
interstate waters, or the territorial seas 
is not an all or nothing situation. The 
existence of a connection, a nexus, does 
not by itself establish that it is a 
"significant nexus.” There is a gradient 
in the relation of waters to each other, 
and this is documented in the Report. 
The agencies propose a ca.se-specific 
analysis in establishing jurisdiction over 
these "other waters” as consistent with 
the current science, the CWA, and the 
caselaw. A case-spccific analj'sis allows 
for a determination of jurisdiction at the 
point on the gradient in the relationship 
that constitutes a "significant nexus.” In 
the proposed regulation the rule defines 
the following terms: adjacent, 
neighboring, riparian area, floodplain, 
tributary, wetlands, and significant 
nexus. However, the agencies also 
recognize that relying on a case-specific 
analysis provides less certainty to the 
regulated public on the jnrisdictional 
status of other waters and is considering 
other approaches, as discussed later in 
this preamble. 

The proposed section (b) excludes 
specified waters and features from the 
definition of “waters of the United 
States.” Waters and features that are 
determined to be excluded under 
section (b) of the proposed rule will not 
be jnrisdictional under any of the 


categories in the proposed rule under 
section (a), even if they would otherwise 
satisfy the regulatory definition. Those 
waters and features that wovild not be 
“waters of the United States” are: 

• Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

• Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA, 

• Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

• Ditches that do not contribute flow, 
either dire-ctly or through another water, 
to a traditional navigable water, 
interstate water, the territorial seas or an 
impoundment of a jurisdictional w’ater. 

• The following features: 

o Artificially irrigated areas that 
wmnld revert to upland should 
application of irrigation water to that 
area cease; 

o artificial lakes or pond.s created by 
excavating and/or diking dry land and 
used exclusively for such purposes as 
stock watering, irrigation, settling 
basins, or rice growing; 

• ' artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

small ornamental waters created by 
excavating and/or diking dry land for 
primarily aesthetic reasons; 

water-filled depressions created 
incidental to construction activity; 

groundwater, including 
groundwater drained through 
subsurface drainage systems; and 
gullies and rills and non-wetland 
swales. 

The rule does not affect longstanding 
exemptions in the CWA for farming, 
silviculture, ranching and other 
activities, docs not change regulatory 
exclusions for waste treatment systems 
and prior converted cropland, and does 
not change the regulatory status of water 
transfers, Where waters would be 
determined jurisdictional under the 
proposed rule, applicable exemptions of 
the CWA would continue to preclude 
application of CWA permitting 
requirements. For example, if “other 
waters” are aggregated as similarly 
situated in the region and determined to 
he jurisdictional, any exempt activities 
that include a discharge to those waters 
would remain outside the regulatory 
requirements of the CWA. Exempted 
discharges are established under CWA 
sections 402, 502. and 404 and include: 
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Agricultural stormwater discharges; 
return flows from irrigated agriculture; 
normal farming, silvicultural, and 
ranching activities; upland soil and 
water conservation practices; 
construction or maintenance of farm or 
stock ponds or irrigation ditches; 
maintenance of drainage ditches; and 
construction or maintenance of farm, 
forest, and temporary mining roads. 

To provide additional clarity to 
fanners, the agencies are today also 
issuing an interpretive rule clarifying 
the applicability of the permitting 
exemption provided under section 
404{fKl)(A) of the eWA to discharges of 
dredged or fill material associated with 
certain agricultural conservation 
practices based on the Natural 
Resources Conservation Service 
conservation practice .standards and that 
are designed and implemented to 
protect and enhance water quality. This 
interpretive rule was developed in 
coordination with the U.S. Department 
of Agriculture, was signed hy EPA and 
the Army, and became effective 
immediately. The agencies recognize, 
however, the value of receiving public 
comment on the interpretive rule and 
are publishing it by separate notice in 
the Federal Register. The public is 
encouraged to provide their comments 
on the interpretive rule to the docket on 
the interpretive rule, Docket Id. No. 
EPA-HQ-OW-2013-0820. and not to 
this docket. The interpretive rule and 
the request for comments can be found 
at http://water.epa.gov/lawsregs/ 
guidance/wetlands/agricuJture.cfm and 
at http://www.regu}ations.govvi& 

Docket Id. No. EPA-HQ-OW-2013- 
0820. 

The proposed rule is expected to 
reduce documentation requirements and 
the time it takes to make approved 
jurisdictional determinations by 
decreasing the number of jurisdictional 
determinations that require case-specific 
significant nexus analysis evaluations. It 
will improve clarity for regulators, 
stakeholders and the regulated public by 
defining certain categories of waters as 
“waters of the United States” that 
previously required case-.specific 
analy.ses prior to establishing CWA 
jurisdiction through the approved 
jurisdictional determination procedures. 
A comprehensive review of a growing 
body of scientific literature, as well as 
the agencies’ growing body of scientific 
and technical knowledge and field 
expertise, led the agencies to conclude 
that it is reasonable to establish certain 
categories of waters that are 
jurisdictional by rule as they have a 
significant nexns to an (a)(l] through 
(a)(3) water, specifically tributaries to 
traditional navigable waters, interstate 


waters, or the territorial seas, and their 
adjacent waters and wetlands. Case- 
specific jurisdictional determinations 
would still be required for the “other 
waters’’ category in paragraph (a)(7) of 
the proposed rule. Under the alternate 
approaches affecting “other waters” 
described later in the preamble, the 
agencies request comment on the case- 
specific emalysis. 

A review of the scientific literature, 
including the Report of the peer- 
reviewed science, shows that tributaries 
and adjacent waters play an important 
role in maintaining the chemical, 
physical, and biological integrity of 
traditional navigable waters, interstate 
waters, and the territorial seas — and of 
other jurisdictional waters — because of 
their hydrological and ecological 
connections to and interactions with 
those watens. Therefore, it is appropriate 
to protect all tributaries and adjacent 
waters, because the tributaries, adjacent 
waters, and the downstream traditional 
navigable waters, interstate waters, and 
the territorial seas function as an 
integrated system. Water flows through 
tributaries to down-stream traditional 
navigable waters, interstate waters, and 
the territorial seas, and that water 
carries pollutants that affect the 
chemical, physical, and biological 
integrity of the (a)(1) through (a)(3) 
waters, including water quality, 
fisheries, recreation, and other 
ecological services. 

In discussing the significant nexus 
standard, Justice Kennedy stated: "The 
required nexus must be assessed in 
terms of the statute’s goals and 
purposes. Congress enacted the (CWA) 
to 'restore and maintain the chemical, 
physical, and biological integrity of the 
Nation’s waters. . . ” 547 U.S. at 779. 

To protect the integrity of the waters 
subject to the CWA, the significant 
nexus .standard must be implemented in 
a manner that restores and maintains 
any of these three attributes of 
traditional navigable waters, interstate 
waters, or the territorial seas. Waters 
adjacent to tributaries also provide 
ecological functions that, in conjunction 
with the functions provided by the 
trihularies they are adjacent to, have a 
significant influence on the chemical, 
physical, and biological integrity of 
downstream traditional navigable 
waters, interstate waters, and the 
territorial seas. 

Examples of the important functions 
provided by adjacent waters are the 
sequestering or transformation of 
pollutants to reduce inputs to tributaries 
and subsequently to downstream (a)(1) 
through (a)(3) waters, water storage, and 
sediment trapping. Thus, in some 
instances, the significance of adjacent 


waters is to prevent or delay a 
hydrological connection with 
downstream waters and .store water and/ 
or pollutants. Given the large scale 
systematic interactions that occur, and 
the substantia] effects that result, among 
tributaries, adjacent waters, and the 
downstream traditional navigable 
waters, interstate waters, or the 
territorial seas, a significant nexus exists 
that warrants making those categories of 
waters jurisdictional by rule. 

States and tribes play a vital role in 
the implementation and enforcement of 
the CWA. Section 101 (b) of the CWA 
states that it is Congressional policy to 
preserve the primary responsibilities 
and rights of states to prevent, reduce, 
and eliminate pollution, to plan the 
development and use of land and water 
resources, and to consult with the 
Administrator with respect to the 
exercise of the Administrator's authority 
under the CWA. 

Of particular importance, slates and 
tribes may be authorized by the EPA to 
administer the permitting programs of 
sections 402 and 404. Forty-six states 
and the Virgin Islands are authorized to 
administer the NPDES program under 
section 402. while two stales administer 
the section 404 program. Additional 
CWA programs that utilize the 
definition of “waters of the United 
States” and are of Importance to the 
states and tribes include the section 311 
oil spill prevention and response 
program, the water quality standards 
and total maximum daily load programs 
under section 303, and the section 401 
state watei' quality certification process, 

Slates ana tribes, consistent with the 
CWA, retain full authority to implement 
their own programs to more broadly or 
more fully protect the waters in their 
state. Under section 510 of the Act, 
unless expressly stated in the CWA, 
nothing in the Act precludo.s or denies 
the right of any state or triho to establish 
more protective standards or limits than 
the Federal CWA. Many states and 
tribes, for example, protect 
groundwater, and some others protect 
wetlands that are vital to their 
environment and economy hut which 
are outside the regulatory jurisdiction of 
the CWA. Nothing in this proposed rule 
would limit or impede any existing or 
future state or tribal efforts to further 
protect their waters. In fact, providing 
greater clarity regarding what waters are 
subject to CWA jurisdiction will reduce 
the need for permitting authorities, 
including the states and tribes that have 
authorized section 402 and 404 CWA 
permitting programs, to make 
jurisdictional determinations on a case- 
specific basi.s, leaving them with more 
resources to protect their waters. 
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This proposal also recognizes the 
unique role of states related to water 
quantity and as stated in the CWA. The 
proposal does not affect Congressional 
policy not to supersede, abrogate or 
otherwise impair the authority of each 
state to allocate quantities of water 
within its jurisdiction and neither does 
it affect the policy of Congress that 
nothing in the CWA shall he construed 
to supersede or abrogate rights to 
quantities of water which have been 
established by any state. CWA section 
101 (^ 1 . 

While a principal goal of this 
rulemaking is to improve clarity for 
determining jurisdiction under the CWA 
in light of the two most recent Supreme 
Court cases with the dual benefits of 
improving certainty and greater 
efficiency for determining whether 
waters are covered, there are other tools 
and approaches underway to increase 
efficiency as well. For example, to 
improve efficiencies, the EPA and the 
Corps are working in partnership with 
states to develop new tools and 
resources that have the potential to 
improve precision of desk based 
jurisdictional determinations at lower 
cost and improved speed than the 
existing primarily field-based 
approaches. In the normal course of 
making jurisdictional determinations, 
information derived from field 
observation is not always required in 
cases where a "desktop” analysis 
furnishes sufficient information to make 
the requisite findings. However, for 
more complex or difficult jurisdictional 
determinations, it may be helphtl to 
supplement such information with field 
ohservalion, 

EPA and the Corps are very inlere.sted 
in identifying other emerging 
technologies or approaches that would 
save time and money and improve 
efficiency for regulators and the 
regulated community in determining 
which waters are subject to CWA 
jurisdiction. The agencies specifically 
invite comment on this topic. 

The proposed rule will benefit the 
nation by helping to protect the services 
and functions these important water 
bodies provide consistent with the 
overarching objective of the CWA, 

B. The Clean Water Act and Regulatory 
Definition of “Waters afthe United 
States’’ 

The Federal Water Pollution Control 
Act Amendments, now known as the 
Clean Water Act, were enacted in 1972. 
The objective of the CWA is to restore 
and maintain the chemical, physical, 
and biological integrity of the Nation’s 
waters. CWA section 10l(aj. Its specific 
provisions were designed to improve 


the protection of the nation’s waters 
provided under earlier statutory 
schemes such as certain sections of the 
Rivers and Harbors Appropriations Act 
of 1899 (“RHA”) (33 U.S.C. 03, 407, 

411) and the Federal Water Pollution 
Control Act of 1948 (62 Stat. 1155) and 
its subsequent amendments through 
1970. The jurisdictional scope of the 
CWA is “navigable waters,” defined in 
the statute as “waters of the United 
States, including the territorial seas." 
CWA section 502(7). The CWA leaves it 
to the agencies to define the term 
“waters of the United States." Existing 
agency regulations define “waters of the 
United States” as traditional navigable 
waters, interstate waters, all other 
waters that could affect interstate or 
foreign commerce, impoundments of 
waters of the United States, tributaries, 
the territorial seas, and adjacent 
wetlands. 33 CFR 328.3; 40 CFR 
230.3(s). Counterpart and substantively 
similar regulatory definitions appear at 
40 CFR 110.1, 112,2, 116.3, 117.1, 122.2, 
232.2, 300.5, pari 300 App. E. 302.3 and 
401.11. 

The current regulatory definition of 
“waters of the United States” provides 
two specific e.xclusions from "waters of 
the United States.” Waste treatment 
systems designed to meet the 
requirements of the CWA and prior 
converted cropland are not "waters of 
the United States” under the agcncie.s' 
current regulations. Under the 
regulations for prior converted 
cropland, notwithstanding the 
determination of an area's status as prior 
converted cropland by any other Federal 
agency, for the purposes of the Clean 
Water Act, the final authority regarding 
Clean Water Act jurisdiction remains 
with EPA. 33 CFR 328.3{aK8}, 

C. Background on Scientific Review and 
Significant Nexus Analysis 

1. Scientific Synthesis 

EPA’s Office of Research and 
Development prepared a draft peer- 
reviewed synthesis of published peer- 
reviewed scientific literature discussing 
the nature of connectivity and effects of 
streams and wetlands on downstream 
waters (U.S. Environmental Protection 
Agency, Connectivity of Streams and 
WelJands to Downstream Waters: A 
Review and Synthesis of the Scientific 
Evidence, (Washington, DC: U.S. 
Environmental Protection Agency, 

2013), (the "Report”)). The draft Report 
provides a review and synthesis of the 
.scientific information pertaining to 
chemical, physical, and biological 
connections from streams, wetlands, 
and open waters such as oxbow lakes, 
to down.streara larger water bodies such 


as rivers, lakes, and estuaries in 
watersheds across the United States and 
the strength of those connections. While 
the scientific literature docs not use the 
term “significant nexus,” there is a 
substantial body of .scientific literature 
on the chemical, physical, and 
biological connection.s between 
tributaries and adjacent waters and 
“other waters” and the downstream 
larger waters, and on the strength and 
the effect of these connections. 

Connectivity is a foundational 
concept in hydrology and freshw'ater 
ecology. Connectivity is the degree to 
which components of a system are 
joined, or connected, by various 
transport mechanisms and is 
determined by the characteristics of 
both the physical landscape and the 
biota of the specific .system. The 
structure and function of dowmstream 
waters arc highly dependent on the 
constituent materials contributed by and 
transported through waters located 
elsewhere in the watershed. 

Connectivity for purposes of 
interpreting the scope of “waters of the 
United States” under the CWA ser\'es to 
demonstrate the “nexus” between 
upstream water bodies and the 
downstream traditional navigable water, 
interstate water, or the territorial sea. 
Based on the literature, the Office of 
Research and Development wa.^ able to 
assess the types of connections between 
the tributaries and adjacent water.s and 
the chemical, physical, and biological 
integrity of downstream traditional 
navigable waters, interstate waters, and 
the territorial seas, 

However, as Justice Kennedy found in 
Rapanos, a mere hydrologic connection 
may not suffice in all cases to establi-sh 
CWA jurisdiction and there needs to be 
“some meassure of the significance of the 
connection for downstream water 
quality.” 547 U.S. at 784-785 (“mere 
hydrologic connection should not 
.suffice in all cases; the connection may 
he too insubstantial for the hydrologic 
linkage to establish the required nexus 
with navigable waters as traditionally 
understood”). The literature does not 
use the term “significant” but does 
provide information on the strength of 
the effects on the chemical, physical, 
and biological functioning of the 
down.stream water bodies from the 
connections among trihutarie.s and 
adjacent w'^aters and "other waters” and 
those downstream waters. 

While “strength” of connections to 
and effects on the integrity of 
downstream waters and the 
“significance” of the nexus to the 
integrity of downstream waters are 
clearly related inquiries, "significant” is 
not a scientific term hut rather a 
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determination of the agencies in light of 
the law and science. The relative 
strength of downstream effects informs 
the agencies’ conclusions about the 
significance of those effects for purposes 
of interpreting the GWA. The data and 
conclusions in the Report concerning 
the strength of the relevant connections 
and effects of certain types of w^aters on 
downstream waters provide a 
foundation for the agencies’ 
determinations that certain waters have 
effects on the chemical, physical, and 
biological integrity of traditional 
navigable waters, interstate waters, or 
the territorial seas that are "significant” 
and thus constitute a significant nexus. 
As clarified in the proposed definition 
of “significant nexus’’ and consistent 
with Justice Kennedy’s guidance, for an 
effect to be significant it must be more 
than speculative or insubstantial. 

The Office of Research and 
Development’s review and synthesis of 
more than a thousand publications from 
peer-reviewed scientific literature 
focuses on evidence of those 
connections from various categories of 
waters, evaluated singly or in aggregate, 
which affect downstream waters and the 
strength of that effect. Much of the 
scientific literature relied on does not 
use the terms traditional navigable 
waters, interstate waters, or the 
territorial seas. However, evidence of 
strong chemical, physical, and 
biological connections to larger rivers, 
estuaries and lakes applies to that subset 
of rivers, estuaries and lakes that are 
traditional navigable waters, interstate 
waters, or the territorial seas. The 
objectives of the Report are (1) to 
provide a context for considering the 
evidence of connections between 
downstream waters and their tributary 
waters, and (21 to summarize current 
understanding about these connections, 
the factors that influence them, and the 
mechanisms by w'hich the connections 
affect the function or condition of 
downstream waters. The connections 
and mechanisms discussed in the 
Report include transport of physical 
materials and chemicals such as water, 
wood, sediment, nutrients, pesticides, 
and mercury; functions that adjacent 
waters perform, such as storing and 
cleansing water; movement of organisms 
or their seeds and eggs; and hydrologic 
and biogeochemical interactions 
occurring in and among surface and 
groundwater flows, including hyporheic 
zones and alluvial aquifers. 

The Report concludes that the 
scientific literature clearly demonstrates 
that streams, regardless of their size or 
how frequently they flow, strongly 
influence how downstream waters 
function. Streams supply most of the 


water in rivers, transport sediment and 
organic matter, provide habitat for many 
specie.?, and take up or change nutrients 
that could otherwise impair 
downstream waters. The Report also 
concludes that wetlands and open 
waters in floodplains of streams and 
rivers and in riparian areas (transition 
areas betweeii terrestrial and aquatic 
ecosystems) have a strong influence on 
downstream waters. Such waters act as 
the most effective buffer to protect 
downstream waters from nonpoint 
source pollution (such as nitrogen and 
phosphorus), provide habitat for 
breeding fish and aquatic insects that 
also live in streams, and retain 
floodwaters, sediment, nutrients, and 
contaminants that could otherwise 
negatively impact the condition or 
function of downstream waters. 

Regarding wetlands and open waters 
located outside of floodplains and 
riparian areas, the Report finds that they 
provide many benefits to rivers, lakes, 
and other downstream waters. If the 
wetland or open water has a surface or 
shallow subsurface water connection to 
the river network, it affects the 
condition of downstream waters. Where 
the wetland or open water is not 
connected to the river network through 
surface or shallow subsurface water, the 
type and degree of connectivity varies 
geographically, topographically, and 
ecologically, such that the significance 
of the connection is difficult to 
generalize across Uie entire group of 
waters. 

Lastly, the Report concludes that to 
understand the health, behavior, and 
sustainability of downstream waters, the 
effects of small water bodies in a 
watershed need to be considered in 
aggregate. The contribution of material 
by, or an important water-retention 
function of, a particular .stream, other 
open water, or wetland might he small, 
but the aggregate contribution hy an 
entire class of streams, other open 
waters, and wetlands (e g., all 
ephemeral streams in the river network) 
can be substantial. 

In the proposed rule, the agencies 
interpreted the .scope of "waters of the 
United States” in the CWA based on the 
information and conclusions in the 
Report, other relevant scientific 
literature, the agencies’ technical 
expertise, and the objectives and 
requirements of the Clean Water Act. In 
light of this information, the agencies 
made judgments about the nexus 
between the relevant waters and the 
significance of that nexus and 
concluded that tributarie.s and adjacent 
waters, each as defined hy the proposed 
rule, have a significant nexus such that 


they arc appropriately jurisdictional by 
rule. 

The Report is currently undergoing 
peer review by EPA's Scientific 
Advisory Board (SAB) and is available 
at http://yosemite.epa.gov/sab/ 
sabproduct.nsf/fedrgstr^activites/ 
Watershed%20Connectivity%20Report? 
OpenDocuinent. A previous version of 
the Report dated October 11, 2011 
underwent an independent peer review 
organized by the Eastern Research 
Group, Inc. (ERG). The purpose of the 
ERG-organized peer review was to 
determine whether the review and 
interpretation of the .scientific literature 
was complete and correct, and if the 
conclusions in the Report were 
supported by the evidence. ERG was 
respon.sible for identifying and selecting 
the expert reviewers, managing the 
review, organizing and facilitating a 
one-day peer review meeting, and 
preparing the peer review summary 
report. ERG provided the reviewers with 
a letter of instruction and the technical 
charge, which asked for their comments 
on the various aspect.? of the draft 
report. 

ERG convened the one-day meeting 
on January 31, 2012, in Washington, DC. 
The meeting was closed to the public 
and considered an internal EPA 
deliberative process. Observers from 
EPA and the Corps attended to listen to 
the discussions. At the close of the 
meeting, the reviewers developed some 
brief highlights of their discussions, 
which were provided with written post- 
meeting comments from individual 
reviewers in a report from ERG titled 
"Peer Review Meeting of EPA 's Draft 
Report: Connectivity of Streams and 
Wetlands to Downstream Waters — A 
Review and Synthesis of the Scientific 
Evidence, Post-Meeting Comments,'' 
doled February 16 , 2012, The Office of 
Research and Development revised its 
Report in response to the peer review 
comments and submitted the Report to 
the SAD for peer review and a public 
proce.ss. This peer review report is 
available in the docket for the proposed 
rule. 

The agencies have identified key 
aspects of the Report throughout this 
preamble and in Appendix A. The 
Report .summarizes and assesses much 
of the currently available scientific 
literature that is part of the 
administrative record for this proposal, 
and informs the agoncies during this 
rulemaking. Additional data and 
information will become available 
during the rulemaking process, 
including that provided during the 
public comment process, and by 
additional research, .studies, and 
investigations that take place before the 
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rulemaking process is concluded. The 
agencies have relied on the best 
available scientific data and 
information — peer-roviewed literature — 
and would find, to the extent possible, 
additional peer-reviewed literature to be 
the most u.seful submissions. At the 
conclusion of the rnlemaking process, 
the agencies will review the entirely of 
the completed administrative record, 
including the final Report reflecting 
SAB review, and make any adjustments 
to the final rule that are appropriate 
based on this record. As noted below, 
the agencies particularly intend to 
review the rule provisions related to 
“other waters” in light of thi.s record, 
and are soliciting comment on several 
alternative approaches to applying the 
science and the law for determining 
whether “other waters” are similarly 
situated and have a "significant nexus” 
to a traditional navigable water, 
interstate water, or the territorial seas. 

2. Summary of Significant Nexus 
Conclusions 

As the agencies developed this 
proposed definition of “waters of the 
United States,” the agencies carefully 
considered available scientific literature 
and propose a rule consistent with their 
conclusions that a particular category of 
waters either alone or in combination 
with similarly vSituated waters in the 
region, significantly affects the 
chemical, physical, or biological 
integrity of traditional navigable waters, 
interstate waters, or the territorial seas, 

As discussed in this preamble and 
Appendix A, tributaries as proposed to 
be defined perform the requisite 
functions for them to be considered 
“waters of the United States” by rule. 
Tributary streams exert a strong 
influence on the character and 
functioning of downstream traditional 
navigable waters. Interstate waters, and 
the territorial seas, either individually 
or cumulatively. All tributary streams, 
including perennial, intermittent, and 
ephemeral streams, are physically and 
chemically connected to downstream 
traditional navigable waters, interstate 
waters, and the territorial seas via 
channels and a,ssociated alluvial 
deposits where water aud other 
materials are concentrated, mixed, 
transformed, and transported. 

Headwater streams (which can be 
ephemeral, intermittent or perennial), iu 
particular, supply most of the water to 
downstream traditional navigable 
waters, interstate waters, and the 
territorial .seas and are the mo.st 
abundant stream-type in most river 
networks. In addition to water, tributary 
streams supply sediment, wood, organic 
matter, nutrients, chemical 


contaminants, and many of the 
organisms found in downstream 
traditional navigable waters, interstate 
waters, and the territorial seas. 

Tributary streams are biologically 
connected to downstream traditional 
navigable waters, interstate w'aters. and 
the territorial seas by dispersal and 
migration of aquatic and semi-aquatic 
organisms, including fish, amphibians, 
plants, and invertebrates, that use both 
upstream and downstream habitats 
during one or more st^es of their life 
cycles, or provide food resources to 
downstream communities. Chemical, 
physical, and biological connections 
between tributary streams and 
downstream traditional navigable 
waters, interstate waters, and the 
territorial seas interact via processes 
such as nutrient spiraling, in which 
tributary stream communities a.ssimilate 
and chemically transform large 
quantities of nitrogen that would 
otherwise increase nutrient loading 
downstream. 

As discussed in this preamble and 
Appendix A, adjacent waters, eis defined 
in this proposal, perform the requisite 
functions for them to be considered 
“waters of the United States” by rule. 
Adjacent waters are either directly 
chemically, physically, or biologically 
connected with traditional navigable 
waters, interstate waters, and the 
territorial seas they are adjacent to. or 
they are connected to such waters 
through tributaries. These chemical, 
physical, and biological conncction.s 
affect the integrity of downstream 
traditional navigable waters, interstate 
waters, and the territorial seas through 
the export of channel-forming sediment 
and woody debris, storage of local 
groundwater sources of baseflow for 
downstream waters and their tributaries, 
and transport of organic matter. 
Wetlands and open waters located in 
riparian and floodplain areas remove 
and transform nutrients such as nitrogen 
and phosphorus. They provide nursery 
habitat for fish, and colonization 
opportunities for stream invertebrates. 
Adjacent waters, including those 
located in riparian and floodplain areas, 
serve an important role in the integrity 
of traditional navigable waters, 
interstate waters, and the territorial seas 
because they also act as sinks for water, 
sediment, nutrients, and contaminants 
that could otherwise negatively impact 
traditional navigable waters, interstate 
waters, and the territorial seas. 

Finally, some non-adjacent waters 
may have, in certain circumstances, a 
significant nexus to traditional 
navigable waters, interstate waters, and 
the territorial seas, but at this time the 
agencies are not proposing that a 


category of such “other waters” is 
jurisdictional by rule. The.se “other 
waters” may provide numerous 
functions of potential benefit to 
traditional navigable waters, interstate 
waters, and the territorial seas, 
including storage of floodwater; 
retention of nutrients, metals, and 
pesticides: and re-charge of groundwater 
sources of river baseflow. The functions 
of these “other waters” may affect 
downstream traditional navigable 
waters, interstate waters, and the 
territorial seas, depending on the 
characteristics of the connection to the 
river network. For “other waters,” 
connectivity varies within a watershed 
and over time, making it difficult to 
generalize about their connections to. or 
isolation from, traditional navigable 
waters, interstate waters, and the 
territorial seas. These “other waters” 
would be evaluated on a case-specific 
basis under the proposed rule. 

Under the existing regulations, “other 
waters” (such as intra.state rivers, lakes 
and wetlands that are not otherwise 
jurisdictional under other sections of 
the rule) could be determined to be 
jurisdictional if the use. degradation or 
destruction of the water could affect 
interstate or foreign commerce. 
Jurisdictional decisions for these waters 
are being made on a case-specific basis. 
As a practical matter in the past, the 
agencies generally relied on the 
presence of migratory birds to indicate 
an effect on interstate commerce. In 
2001 , the Supreme Court in SWANCC 
rejected the use of migratory birds as a 
sole basis to establish jurisdiction over 
such "isolated” intrastate nonnavigable 
waters. 

The proposed rule provides that 
“other waters” can be jurisdictional 
where there is a case-specific showing 
of a significant nexus to traditional 
navigable waters, interstate waters, or 
the territorial seas. “vSignificant nexus” 
is uot itself a scientific term. The 
science of connections and effects on 
the chemical, physical, or biological 
integrity of traditional navigable waters, 
Interstate waters, or the territorial seas 
informs an analysis of the facts and 
circumstances of the waters being 
considered under a “significant nexus” 
analysis. 

Scientific literature establishes that 
“other waters” can have a relationship 
to each other and connections 
downstream that affect the chemical, 
physical, or biological integrity of 
traditional navigable w'aters, interstate 
waters, or the territorial seas. This 
relationship is not an all or nothing 
situation. The existence of a connection, 
a nexus, does not by itself establish that 
it is a “significant nexus.” There is a 
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gradient in the relation of waters lo each 
other, and this is documented in the 
Report. The agencies propose a ca.se- 
specific analysis in establishing 
jurisdiction over these “other waters” as 
consistent with the current science, the 
CWA, and the caselaw. A case-specific 
analysis allows for a determination of 
jurisdiction at the point on the gradient 
in the relationship that constitutes a 
“significant nexus.” 

The support for a determination that 
the nexus is significant will be based on 
a record that documents the scientific 
basis for concluding which functions 
are provided by the waters and why 
their effects on a traditional navigable 
water, interstate water, or the territorial 
seas are significant, including that they 
are more than speculative or 
insubstantial. The agencies considered 
multiple options for determining how 
best to balance the science and the 
policy options available to address 
“other waters.” Those options ranged 
from establishing jurisdiction over all 
“other waters" with a nexus to 
traditionally navigable waters, interstate 
waters, or the territorial seas, with the 
agencies determining categorically the 
nexus to be significant, to declining to 
assert jurisdiction over any "other 
waters.” 

The agencies did not adopt the all in 
or the all out approach to “other 
waters.” Based on the information 
currently available in the scientific 
literature, applicable caselaw, and the 
agencies’ policy judgment about how 
best to provide clarity and certainty to 
the public regarding the jurisdictional 
status of “other waters” the agencies 
today propose the case-specific 
significant nexus analysis presented in 
this rule and explained in the preamble. 

In addition to the proposed “other 
waters” approach in this rule, the 
agencies are requesting comment on a 
range of alternate approaches to inform 
their decision on how best to address 
"other waters.” The agencies will 
consider the full administrative record, 
including comments reque.sted and 
received, and the final Report, as 
revised in response to the vSAB review, 
when developing the final rule, and may 
adopt one of the alternative approache.s 
or combination of approaches and the 
proposal. 

The agencies solicit comment on 
identifying subcategories of “other 
waters” that have a significant nexus lo 
traditional navigable waters, interstate 
waters, and the territorial seas and 
could be jurisdictional by rule, and 
.subcategories of “other waters” whore a 
significant nexus or its absence could 
not be determined as a class and could 
be .subject to a case-specific analysis 


under the rule. The Report indicates 
that there is evidence of very strong 
connections in some subcategories that 
are not included as jurisdictional by 
rule. The agencies solicit comment on 
making such subcategories of waters 
with very strong connections 
jurisdictional by rule as well as on 
making subcategories of waters that do 
not have such connections subject to a 
case-specific analysis or categorically 
non-jurisdictional under the rule. Such 
comment should explain with 
supporting documentation why a 
particular subcategory of “other waters" 
might or might not have a significant 
nexus lo traditional navigable waters, 
interstate waters, or the territorial sea.s. 

The agencies do not propose absolute 
standards such as flow rates, surface 
acres, or a minimum number of 
functions for "other waters” to establish 
a significant nexus. A determination of 
the relationship of “other waters” to 
traditional navigable waters, interstate 
waters, and the territorial seas, and 
consequently the significance to these 
waters, requires sufficient flexibility to 
account for the variability of conditions 
across the country and the varied 
functions that dilTercnt waters provide. 
The case-specific analysis called for in 
the proposed rule recognizes geographic 
and hydrologic variability in 
determining whether an “other water” 
or group of "other waters” possesses a 
“vSignificanl nexus” with traditional 
navigable waters, interstate waters, or 
the territorial seas. 

in. Proposed Definition of “Waters of 
the United States” 

A. Summa/y of Proposed Rule 

This proposed rule retains much of 
the structure of the agenenes’ 
longstanding definition of “waters of the 

United St«Tles,” and many of the existing 
provisions of that definition where 
revisions are not warranted. The 
agencies’ goal is to promulgate a rule 
that is clear and understandable and 
protects the nation's waters, supported 
by science and consistent with the law. 
Continuity with the existing regulation.?, 
where possible, will minimize 
confusion and will reduce transaction 
costs for the regulated community and 
the agencies. To that same end, the 
agencies also propose, where supported 
by scientific literature and consistent 
with the law, bright line categories of 
waters that are and are not 
jurisdictional. Waters in the “other 
waters” category are not a per se 
jurisdictional category. While the 
agencies considered multiple options 
for addressing jurisdiction over “other 
waters,” the agencies concluded that 


they could not determine that all "other 
waters” were jurisdictional, or that all 
“other waters” were not jurisdictional. 
Therefore, the proposed rule requires a 
case-specific significant nexus 
evaluation to determine if such “other 
waters" are subject to CWA jurisdiction 
and the agencies are requesting 
comment on several alternate 
approaches, including approaches that 
would not include case-specific 
analysis, to inform the final rule. 

Finally, the agencies are for the first 
time proposing definitions for some of 
the terms used in the proposed 
regulation. 

Under section (a) the agencies 
propose to define the “waters of the 
United States” for all sections of the 
CWA to mean: 

• All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide: 

• All interstate waters, including 
interstate wetlands; 

• The territorial seas; 

• All impoundments of a traditional 
navigable water, interstate water, the 
territorial seas ora tributary; 

• All tributaries of a traditional 
navigable water, interstate water, the 
territorial seas or impoundment: 

• All waters, including wetlands, 
adjacent to a traditional navigable water, 
inter.sfale water, the territorial seas, 
impoundment or tributary; and 

• On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a traditional 
navigable water, interstate water or the 
territorial seas. 

As discussed in further detail below, 
the agencies do not propose to change 
the following provisions (although some 
provisions have been renumbered); 
Traditional navigable waters ((a)( 1 ), see 
Section III.B of this preamble); interstate 
waters ((a)(2), see Section III.C of thi.s 
preamble): tlie territorial seas ((a)(3), see 
Section III.D of this preamhle); and 
impoundments of “waters of the United 
States” ((a)(4), see Section III.E of this 
preamble). In paragraph (a)(5), the 
agencies are proposing that tributaries to 
waters identified in paragraphs (a)( 1 ) 
through (a)(4) are “waters of the United 
Slates.” While tributaries are “waters of 
the United Slates” under the existing 
regulation, the agencies propose for the 
first time a regulatory definition of 
“tributary” and propo.se that only those 
waters that meet the definition and flow 
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directly or indirectly to an (aKi) through 
(a)(3) water are “waters of the United 
States” (see Section IfLF of this 
preamble). In paragraph (aK6), the 
agencies propose that adjacent waters, 
rather than simply adjacent wetlands, 
are “waters of the United States." The 
agencies also propose for the first time 
to define an aspect of adjacency — 
“neighboring" — and related terms (see 
Section III.G of this preamble). Finally, 
the agencies propose to define “waters 
of the United States" to include on a 
ca.se-specific basis, other waters, 
including wetlands, provided that those 
waters alone, or in combination with 
other similarly situated waters, 
including wetlands, located in the same 
region, have a significant nexus to a 
water identified in paragraphs (a)(1) 
through (3). Unlike the perse 
jurisdictional categorie.s in paragraphs 
(a)(1) through (6) of this section, such 
“other waters" are not per se 
jurisdictional under (a)(7); rather, these 
“other waters” are only jurisdictional 
provided that they have a significant 
nexus to {a)(l) through (a)(3) waters. 
Therefore, the agencies are providing a 
definition of “significant nexus” (.see 
Section III.H of this preamble). 

The second section of the proposed 
regulation, section (b), excludes 
specified waters from the definition of 
"waters of the United Stales.” Those 
waters and features would not be 
“waters of the United States" even if 
they would otherwise be included 
within the categories In {a)(l) through 
(a)(7) above. They are: 

• Waste treatment systems, including 
treatment ponds or laguon.s, designed to 
meet the requirements of the Glean 
Water Act. 

• Prior converted cropland, 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

• Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

• Ditches that do not contribute flow, 
either directly or through another water, 
to a traditional navigable water, 
interstate water, the territorial seas or a 
jurisdictional impoundment. 

• The following features: 

artificially irrigated areas that 

would revert to upland should 
application of irrigation water to that 
area cease; 

artificial lakes or ponds created by 
excavating and/or diking dry land and 
used exclusively for such purposes as 


stock watering, irrigation, settling 
basins, or rice growing; 

o artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

G small ornamental waters created by 
excavating and/or diking dry land for 
primarily aesthetic reasons; 

o water-filled depressions created 
incidental to construction activity; 

< • groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

o gullies and rills and non-wetland 
swales. 

The agencies do not propose any 
changes to the existing exclusions for 
waste treatment systems designed 
consistent with the requirements of the 
eWA and for prior converted cropland. 
The eWA and current regulations also 
provide a number of exemptions from 
permitting for discharges associated 
with specific activities. The rule does 
not affect any of the exemptions from 
C}WA section 404 permitting 
requirements provided by CWA section 
404(f), including those for normal 
farming, silviculture, and ranching 
activities. CWA section 404(f): 40 CFR 
232.3; 33 CFR 323.4. The rule also does 
not affect either the existing statutory 
and regulatory exemptions from NPDES 
permitting requirements, such as for 
agricultural stormwater discharges and 
return flows from irrigated agriculture, 
or the status of water transfers. CWA 
section 402(1)(1}; CWA .section 402(l)(2): 
CWA section 502(14); 40 CFR 122.3(f): 
40 CFR 122.2. The agencies propose for 
the first time to exclude by rule in 
section (b) certain waters and features 
over which tbe agencies have as a policy 
matter generally not asserted 
jurisdiction (see Section III.I of this 
preamble). 

Finally, in section (c) of the proposed 
rule tbc agencies define a number of 
terms, of which “adjacent" and 
“wetlands” are unchanged from existing 
definitions The term adjacent means 
bordering, contignous or neighboring. 
Waters, including wetlands, separated 
from other waters of (he United States 
by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are “adjacent waters." The term 
neighboring, for purposes of the term 
"adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (a)(1) through (5) of this 
section, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. The term 
riparian area means an area bordering a 
water where surface or subsurface 
hydrology directly influence the 


ecological processes and plant and 
animal community structure in that 
area. Riparian areas are transitional 
areas between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. The term floodplain means 
an area bordering inland or coastal 
waters that was formed by sediment 
deposition from such water under 
present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

The terra tributary means a water 
physically characterized by the presence 
of a bed and banks and ordinary high 
water mark, as defined at 33 CFR 
328.3(e), which contributes flow, either 
directly or through another water, to a 
water identified in paragraphs (a)( 1 ) 
through (4). In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs {a){l) 
through (3). A water that otherwise 
qualifies as a tributary under this 
definition does not lose its status as a 
tributary if. for any length, there are one 
or more man-made breaks (such as 
bridges, culverts, pipes, or dams), or one 
or more natural breaks (such as 
wetlands at the head of or along the run 
of a stream, debris piles, boulder fields, 
or a stream that flows underground) so 
long as a bed and banks and an ordinary 
high water mark can be identified 
upstream of the break. A tributary, 
including wetlands, can be a natural, 
man-altered, or man-made water and 
includes waters such as rivers, streams, 
lakes, ponds, impoundments, canals, 
and ditches not excluded in paragraphs 
(b)(3) or (4), 

Tbe term wetlands moans those areas 
that are inundated or saturated by 
surface or groundwate?r at a frequency 
and duration sufficient to support, and 
that under normal circumstances do 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions. Wetlands generally 
include swamps, marshes, hogs and 
similar areas. 

The term significant nexus means that 
a water, including wetlands, either 
alone or in combination with other 
similarly situated water.s in the region 
(i.e., the watershed that drains to the 
nearest water identified in paragraphs 
(a)(1) through (S)).*"’ significantly affects 


'■ThB terms "in the region" find "watershed” are 
used interchangeably in this document. The 
agencies have interpreted "in tlie region" to mean 
the watershed that drains to the nearest water 
identified in paragraphs fa)(li through (aS(3), which 
we refer to a.s the single point of entry watershed. 
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the chemical, physical, or biological 
integrity of a water identified in 
paragraphs (a)(1) through (3). For an 
effect to be significant, it must be more 
than speculative or insubstantial. Other 
waters, including wetlands, are 
similarly situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States” 
so that they can be evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (a)(1) through (3). 

B. Traditional Navigable Waters 

EPA and the Corps’ existing 
regulations include within the 
definition of “waters of the United 
Stales” all waters that are currently 
used, or were used in the past, or may 
be susceptible to use in interstate or 
foreign commerce, including all waters 
which are subject to the ebb and flow of 
the tide. See, e.g., 33 CFR 328. 3(a)(1); 40 
CFR 230.3 (h)( 1): 40 CFR 122.2 (“waters 
of the U.S.”). This section of the 
regulation encompasses those waters 
that are often referred to as “traditional 
navigable waters.” The agencies do not 
propose to make any changes to this 
section of the regulation. See, Appendix 
B, Legal Analysis. 

For purposes of CWA jurisdiction, 
waters will be considered traditional 
navigable waters, and thus (a){t) waters 
under the proposed rule, if: 

• They are subject to section 9 or 10 
of the Rivers and Hfirbors 
Appropriations Act of 1899; 

• A Federal court has determined that 
the water body is navigable-in-fact 
under Federal law; 

• They are waters currently being 
used for commercial navigation, 
including commercial waterborne 
recreation (for example, boat rentals, 
guided fishing trips, or water ski 
tournaments); 

• They have historically been used 
for commercial navigation, including 
commercial waterborne recreation; or 

• They are susceptible to being used 
in the future for commercial navigation, 
including commercial waterborne 
recreation. Susceptibility for future use 
may be determined by examining a 
number of factors, including the 
physical characteristics and the capacity 
of the water to be used in commercial 
navigation, including commercial 
recreational navigation (for example, 
size, depth, and flow velocity), and the 
likelihood of future commercial 
navigation, including commercial 
waterborne recreation. While a 
traditional navigable water need not be 
capable of supporting navigation at all 


times, the frequency, volume, and 
duration of flow are relevant 
considerations fox determining if a 
water body has the physical 
characteristics suitable for navigation. A 
likelihood of future commercial 
navigation, including commercial 
walerhome recreation, can be 
demonstrated by current boating or 
canoe trips for recreation or other 
purposes. A determination that a water 
is susceptible to future commercial 
navigation, including commercial 
w'aterborne recreation, must be 
supported by evidence. 

Tni.s proposal does not affect the 
scope of waters subject to state 
assumption of the section 404 regulatory 
program under section 404(g) of the 
CWA. See CWA section 404(g). The 
scope of waters that are subject to state 
and tribal permitting is a separate 
inquiry and must be based on the 
statutory language in CWA section 404. 
States administer approved CWA 
section 404 programs for “waters of the 
United States” within the state, except 
those waters remaining under Corps 
jurisdiction pursuant to CWA section 
404(g)(1) as identified in a 
Memorandum of Agreement ^ between 
the state and the Corps. 40 CFR 233.14: 
40 CFR 233.70(c)(2); 40 CFR 
233.71(d)(2). Clarification of waters that 
are subject to assumption by states or 
tribes or retention by the Corps could be 
made through a separate process under 
section 404(g). 

C. Interstate Waters 

The existing ERA and Corps 
regulations define “waters of the United 
States” to include interstate waters, 
including interstate wetlands and the 
agencies’ proposal today does not 
change that provision of the regulations. 
Interstate waters would continue to be 
“waters of the United States” even if 
they are not navigable for purposes of 
Federal regulation under (a)(1) and do 
not connect to such waters. Moreover, 
because interstate waters are “waters of 
the United Stales” under the CWA, the 
agencies are proposing to continue to 
include as jurisdictional tributaries to 
interstate waters, waters adjacent to 
interstate waters, waters adjacent to 
tributaries of interstate waters, and 
“other waters” that have a significant 
nexus to interstate waters. 

As discussed in more detail in 
Appendix B to this preamble, the 
language of the CWA indicates that 
Congress intended the term “navigable 


’ Link to Michigan’s and New Jersey's 
Memorandum of Agreement with the Anny Corps 
of Engineers identSfyu^ which waters of the US 
remain under the C^s’ juiisdiiXioa. http://water. 
epa.gov/lype/wetlands/initiotive_index.cfni. 


waters” to include interstate waters 
without imposing a requirement that 
they be traditional navigable waters 
themselves or be connected to 
traditional navigable waters. The 
precursor statutes to the CWA always 
subjected interstate waters and their 
tributaries to Federal jurisdiction. The 
text of the CWA, specifically CWA 
section 303 that establishes ongoing 
requirements for interstate waters, in 
conjunction with the definition of 
navigable waters, provides clear 
indication of Congress’ intent to protect 
interstate waters that were previously 
subject to Federal regulation. Other 
provisions of the statute provide 
additional textual evidence of the scope 
of the primary jurisdictional term of the 
CWA. 

While congressional intent is clear, 
the agencies also have a longstanding 
regulatory interpretation that interstate 
waters fall within the scope of CWA 
jurisdiction. The agencies’ 
interpretation was promulgated 
contemporaneously with the passage of 
the CWA and is consistent with the 
statutory and legislative history of the 
CWA. Furthermore, the Supreme Court 
has never addre.ssed the CWA’s 
coverage of interstate waters, and it is 
not reasonable to read its decisions in 
SWANCe and Rapanos to question the 
jurisdictional status of interstate waters 
or to impose additional jurisdictional 
requirements on interstate waters. 

It is reasonable to assert jurisdiction 
over tributaries, adjacent wetlands and 
“other waters” that have a significant 
nexus to interstate waters consistent 
with the framework established by 
Justice Kennedy in Rapanos for 
establishing jurisdiction over waters 
with a significant nexus to traditional 
navigable waters. Justice Kennedy's 
standard seeks to ensure that waters 
Congres.s intended to subject to Federal 
jurisdiction are indeed protected, both 
hy recognizing that waters and wetlands 
with a significant nexus to traditional 
navigable waters and interstate waters 
have important beneficial effects on 
those water.?, and hy recognizing that 
polluting or destroying waters with a 
significant nexus can harm downstream 
jurisdictional waters. As Congress 
intended to protect interstate waters, the 
agencies propose to also protect 
interstate waters by defining “waters of 
the United Stales” to inclnde tributaries 
to interstate waters, waters adjacent to 
interstate waters, waters adjacent to 
tributaries of interstate waters, and 
“other waters” that have a significant 
nexus to interstate waters. For 
additional discussion of the agencies’ 
interpretation of the CWA with respect 
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to interstate waters, see Appendix B to 
this preamble. 

D. Territorial Seas 

The CWA and its existing regulations 
include “the territorial seas” as a “water 
of the United States.” The agencies 
propose to make no changes to that 
provision of the regulation other than to 
move the provision to earlier in the 
regulation. The CWA defines “navigable 
waters” to include the territorial seas at 
section 502(7). The CWA goes on to 
define the “territorial seas” as “the belt 
of the seas measured from the line of 
ordinary low water along that portion of 
the coast which is in direct contact with 
the open sea and the line marking the 
seaward limit of inland waters, and 
extending seaward a distance of three 
miles.” The territorial seas establish the 
seaward limit of “waters of the United 
States.” As the territorial seas are also 
clearly protected by the CWA (they are 
also traditional navigable waters), it is 
reasonable to use for protecting the 
territorial seas Justice Kennedy's 
significant nexus framework that 
protects traditional navigable water.s. 
The proposed rule reflects that. 

E. Impoundments 

The agencies do not propose to make 
any substantive changes to the cxi.sting 
regulatory language with respect to 
impoundments of waters otherwise 
defrned as ‘waters of the United States’ 
under this definition. The changes 
proposed are clarifying. 

Impoundments are jurisdictional 
because as a legal matter an 
impoundment of a "water of the United 
States" remains a “water of the United 
Slates" and because scientific literature 
demonstrates that impoundments 
continue to significantly affect ihe 
chemical, physical, or biological 
integrity of downstream water.s 
traditional navigable waters, interstate 
waters, or the territorial seas. The 
Supreme Court has confirmed that 
damming or impounding a “water of the 
United States” does not make the water 
non-jurisdictional, See S. D. Warren Co. 
v. Maine Bd. ofEnvll. Prot. 547 U.S. 

370, 379 n.5 (2006) ("(N]or can we agree 
that one can denationalize national 
waters by exerting private control over 
them,”). Similarly, when presented with 
a tributary to the Snake River which 
flows only about two months per year 
because of an irrigation diversion 
structure installed upstream, the Ninth 
Circuit ha,s opined "it is doubtful that a 
mere man-made diversion would have 
turned what was part of the waters of 
the United States into something else 
and, thus, eliminated it from national 
concern,” U.S. v, Moses, 496 F.3d 984 


(9th Cir. 2007), cert, denied, 554 U.S. 

918 (2008). As a matter of policy and 
law, impoundments do not de-federalize 
a water, even where there is no longer 
flow below the impoundment. Where 
flow continues below the 
impoundment, it is straightforward to 
analyze the stream network, above and 
helow the impoundment, for connection 
to downstream traditional navigable 
waters, interstate waters, or the 
territorial seas. 

The agencies also note that an 
impoundment of a water that is not a 
“water of the United State-s” can become 
jurisdictional if, for example, the 
impounded waters become navigable-in- 
fact and covered under paragraph (a)(1) 
of the rule. 

The existing agency regulations 
provide that impormdmcnts of "waters 
of the United States” remain “waters of 
the United States” and the agencies do 
not propose any substantive revisions to 
that component of the regulation. In 
addition, tributaries to an impoundment 
of a “water of the United States” are 
“waters of the United States” under this 
proposed rule. As a matter of law and 
science, an impoundment docs not cut 
off a connection between upstream 
tributaries and a downstream (a)(1) 
through (a)(3) water, so tributaries above 
the impoundment are still considered 
tributary to a downstream (a)(l ) through 
(a)(3) water even whore the flow of 
water is impeded due to the 
impoundment. Scientific literature, as 
well as the agencies’ scientific and 
technical expertise, and practical 
knowledge confirm that impoundments 
have chemical, physical, and biological 
effects on downstream waters (see 
Appendix A, Scientific Evidence). 

Appendix A discusse.s theconclu.sion 
that it is reasonable to maintain 
jurisdiction over impoundment.s of 
“w'aters of the United States” not only 
as a legal matter, but because 
impoundments do not sever the effects 
the impounded "waters of the United 
States” have on the chemical, physical, 
or biological integrity of (a)(1) through 
(a)(3) waters. 

F. Tributaries 

Under this proposal, the agencies 
provide a definition of “tributary” 
supported by the scientific literature. 

The agencies also propose that all 
waters that meet the proposed definition 
of tributary are “waters of the United 
State.s” by rule, unless excluded under 
section (b). because tributaries and the 
ecological functions they provide, alone 
or in combination with other tributaries 
in the watershed, significantly affect the 
chemical, physical, and biological 


integrity of traditional navigable waters, 
interstate waters, and the territorial seas. 

With today’s proposed regulation, the 
agencies confirm that these tributary 
waters have a significant nexus to a 
traditional navigable water, interstate 
water, or territorial sea such that they 
are “waters of the United States” 
without the need for a separate, case- 
specific significant nexus analysis. In 
practice, under this proposal any water 
that meets the definition of tributary 
(and is not excluded under section (h) 
of the proposed rule) is a “water of the 
United States." and the agencies would 
only need to determine that a water 
meets the definition of “tributary,” See 
Appendix A, Scientific Evidence (Part 1, 
Discussion of Major Conclusions 2. A; 
Part 11, i); and Appendix B, Legal 
Analysis. 

Tributaries have a significant impact 
□n the chemical, physical, and 
biological integrity of waters into which 
they eventually flow — including 
traditional navigable waters, interstate 
waters, and the territorial seas — and 
they have a significant nexus and thus 
are jurisdictional as a category. The 
great majority of tributaries are 
headwater streams, and whether they 
are perennial, intermittent, or 
ephemeral, they play an important role 
in the tran.sport of water, .sediments, 
organic matter, nutrients, and organi.sms 
to downstream environments. 

Tributaries serve to store water, thereby 
reducing flooding, provide 
biogeochemical functions that help 
maintain water quality, trap and 
transport sediments, transport, store and 
modify pollutants, provide habitat for 
plants and animals, and sustain the 
biological productivity of downstream 
rivers, lakes and estuaries. 

1. What is a “tributary” for purposes of 
the proposed regulation? 

The proposed rule defines “Irlhutary” 
os a water physically characterized hy 
the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs {a)(l) through (4). In 
addition, wetlands, lakes, and ponds are 
tributaries (even if they lack a bed and 
banks or ordinary high water mark) if 
they contribute flow, either directly or 
through another water to a water 
identified in paragraphs (a)( 1 ) through 
(3), A w'ater that otherwise qualifies as 
a tributary under this definition docs 
not lose its status as a tributary if, for 
any length, there are one or more man- 
made breaks (such as bridges, culverts, 
pipes, or dams), or one or more natural 
breaks (such as woliand.s at the head of 
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or along the run of a stream, debris 
piles, boulder fields, or a stream that 
flows underground) so long as a bed and 
banks and an ordinary high water mark 
can be identified upstream of the break. 
A tributary, including wetlands, can be 
a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph {b)(3) or (4). 

While the agencies have not defined 
tributary in any previous regulation, this 
proposed definition is ennsistent with 
long-standing practice and historical 
implementation ofCWA programs. It is 
important to note that today’s proposed 
definition also is based on best available 
science and the intent of the CWA. 

To meet this definition, a water need 
not contribute flow directly to an {a)(1 ) 
through {a)(4) water. As the definition 
makes clear, the water may contribute 
flow directly or may contribute flow to 
another water or waters w'hich 
eventually flow into an (a)(l} through 
(a)(4) water. Essentially, the water must 
be part of a tributary system that drains 
to an (a)(ll through (a)(4l water. Under 
the proposed definition, to be a 
“tributaiy,” in addition to requiring that 
a water contribute flow to a traditional 
navigable water, interstate water or the 
territorial sea, the water must also have 
a bed and banks and ordinary high 
water mark (except where a wetland is 
a tributary), hecanse these features 
generally are physical indicators of 
flow. The agencies identified these 
tributary characteristics as indicative 
that the water is the type of hydrologic 
feature protected under the CWA 
because, for example, of a tributary’s 
ability to transport pollutants to 
downstream traditional navigable 
waters, interstate waters, and the 
territorial seas, and thereby have a 
significant, effect on the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (a)(1) 
through (a)(4). 

The flow in the tributary may be 
ephemeral, intermittent or perennial, 
but the tributary must drain, or be part 
of a network of tributaries that drain, 
into an (a)(1) through (a)(4) water under 
today’s proposed rule. When 
con.sidering whether the tributary being 
evaluated eventually flows to an (a)(1) 
through (a)(4) water, the tributary 
connection may be traced using direct 
observation or U.S. Geological Survey 
maps, aerial photography or other 
reliable remote sensing information, or 
other appropriate information. A bed 
and banks and ordinary high w^ater mark 
(OHWM) generally are physical 
indicators of water flow. These physical 


indicators can be created by ephemeral, 
intermittent, and perennial flows. 

The agencies’ proposed definition of 
“tributary” includes waters such as 
rivers, streams, lakes, impoundments, 
wetlands, canals, and ditches not 
excluded in section (b) that, either 
directly or throngh other tribntaries, 
convey water to traditional navigable 
waters, interstate waters, or the 
territorial seas. A tributary is a 
longitudinal surface feature that results 
from directional sur&ce water 
movement and sediment dynamics 
demonstrated by the presence of hed 
and banks, bottom and lateral 
boundaries, or other indicators of 
OHWM. The movement of w'ater 
through a tributary can transport 
pollutants to downstream (a)(1) through 
{a)(4) waters, as either chemicals 
dissolved or suspended in the water 
column or adsorbed to sediment 
particles. 

The existing Corps regulations define 
OHWM as the line on the shore 
established by the fluctuations of water 
and indicated by physical 
characteristics such as a clear, natural 
line impressed on the banks, shelving, 
changes in the character of soil, 
do{?trnction of terrestrial vegetation, the 
presence of litter and debris, or other 
appropriate means that consider the 
cnaracteristics of the surrounding areas. 
33 CFR 328.3(o). That definition is not 
changed by today’s proposed rule. In 
many tributaries, the bed is that part of 
the channel below the OHWM, and the 
banks often extend above the OHWM, 
Indicators of an OHWM may vary from 
region to region across the country. 

Under the proposed definition of 
tributary, the upper limit of a tributary 
is established where the channel begins. 
Note that wetlands can be providing 
flow into a tributary at the upper limit 
of the channel and these would also be 
jurisdictional. The OHWM generally 
defines the lateral limits of a water, and 
its absence generally determines 
whether a tributary’s channel or bed and 
banks has ended such that the upper 
limit of the jurisdictional tributary is 
identified. However, a natural or man- 
made break in bed and bank.s or OHWM 
does not constitute the upper limit of a 
tributary where bed and banks or 
OHWM can be found farther upstream, 
as di.scusscd below. 

In many tributaries, there are often 
natural or man-made breaks in the 
preseuce of a hed and banks or ordinary 
high water mark while hydrologic 
connectivity remains. For example, in 
some regions of the country where there 
is a very low gradient, the banks of a 
tributary may be very low or may even 
disappear at times. Also, in many 


intermittent and ephemeral tributaries, 
including dry-land systems in the arid 
and .semi-arid west. OHWM indicators 
can be discontinuous within an 
individual tributary due to the 
variability in hydrologic and climatic 
influences. The agencies proposed 
definition of “tributary” addresses these 
circumstances and states that waters 
that meet the definition of tributary 
remain tributaries even if such breaks 
occur. A wafer that otherwise qualifies 
as a tributary under the proposed 
definition does not lose its status as a 
tributary if, for any length, there are one 
or more man-made breaks (such as 
bridges, culverts, pipes, or dams), or one 
or more natural breaks (such as debris 
piles, boulder fields, or a stream 
segment that flows underground) so 
long as a bed and banks and an ordinary 
high water mark can be identified 
upstream of the break. The presence of 
a bed and banks and an ordinary high 
water mark upstream of the break 
generally demonstrates that the tributary 
continues upstream of the break. 

Waters that meet the definition of 
tributary under the proposed rule are 
jurisdictional even if there is an 
impoundment at some point along the 
connection from the tributary to the 
(a)(1) through (a)(3) water. 

Longstanding agency practice has 
identified tributaries as including 
"natural, man-altered or manmade” 
water bodies. Natnral, man-altered, and 
manmade tributaries provide many of 
the same functions, especially as 
conduits for the movement of water and 
pollutants to other tributaries or directly 
to traditional navigable waters, 
interstate waters, or the territorial seas, 
The discharge of a pollutant into a 
tributary generally has the same effect 
downstream whether the tributary 
w'atcrtv^ is natural or manmade (see 
further ciiscussion below and Appendix 
A). Given the extensive human 
modification of watercourses and 
hydrologic systems throughout the 
country, it is often difficult to 
distinguish between natural 
watercourses and watercourses that are 
wholly or partly manmade or man- 
altered. For example, tributaries that 
have been chaunelized in concrete or 
otherwise have been human-altered, 
may still meet the definition of 
tributaries under the agencies’ proposed 
regnlation so long as they still 
contribute flow to an {a){l) through 
{a)(4) water. The agencies’ proposed 
definition of tributary provides a non- 
exclusive list of the types of waters, 
natural, rnan-altercd and man-made, 
that may be tributaries; Wetlands, rivers, 
streams, lakes, ponds, impoundments, 
canals, and ditches not excluded in 
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paragraph (b)(3) or (4) of the proposed 
rule. 

Under the agencies' proposal, when a 
tributary flows through a wetland into 
another tributary (e.g., a run-of-stream 
wetland), losing its OHWM through the 
wetland, it remains a tributary, and the 
wetland itself is considered a tributary. 
Wetlands may contribute flow to a 
stream or river through channelized 
flow or diffuse flow, and sometimes 
both. Wetlands may also .serve as water 
sources at the upper limit of headwater 
streams where the channel begins. In 
light of their potential to be important 
contributors of flow to tributaries to 
traditional navigable waters, interstate 
waters, or the territorial seas, the 
agencies propose a definition of 
tributary which includes such wetlands. 
In other instances, wetlands may serve 
as the connection between a tributary 
and another tributary or even a 
traditional navigable water, interstate 
water, or the territorial seas. P’or 
wetland tributaries, water may flow 
through braided channels that also 
include wetlands or through a run-of- 
stream wetland that does not have a bed 
and banks and OHWM. 

It is the agencies’ intent that the 
definitions in this proposed rule 
provide as much clarity and regulatory 
cortaiuty as possible, While it is 
important to include wetlands that 
counect upstream and downstream 
portions of a tributary as jurisdictional 
waters because they have a significant 
nexus to downstream {a){l) through 
(a)(4) waters, the agencies recognize that 
it may add an element of uncertainty to 
the definition of tributary to include 
features as tributaries which do uot have 
a bed and bank and OHWM. An 
alternate approach would be to clarify 
that wetlands that connect tributary 
segments are adjacent wetlands, and as 
such are jurisdictional waters of the 
United States under (a)(6). In this 
approach, a tributary would be defined 
as having a bed and bank and OHWM, 
and the upper limit of the tributary 
would be defined by the point where 
these features cease to be identifiable. 
(Note that natural or manmade breaks 
would still not sever jurisdiction if a 
tributary segment with a bed and bank 
and OHWM could be identified 
upstream of the break.) Wetlands W'ould 
not be considered tribntaries, but would 
remain jurisdictional as adjacent waters. 
Wetlands that contribute flow, for 
example at the upper reaches of the 
tributary system, would be considered 
adjacent waters, The agencies request 
comment on this alternate approach, a.s 
well as any other suggestions 
commonters may have on how to clarify 
the definition of tributaries and provide 


a clear explanation of their lateral and 
upstream extent. 

Tidal ditches subject to the ebb and 
flow of the tide are not evaluated as 
tributaries, but are jurisdictional under 
paragraph (a)(1) of the proposed 
regulation as they are under the current 
regulation. 

The agencies are proposing to clearly 
exclude from the definition of "waters 
of the United States” two types of 
ditches that might otherwise be 
evaluated as tributaries: Ditches that are 
excavated wholly in uplands, drain only 
uplands, and have less than perennial 
flow; and ditches that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (a)(1) through (4). The 
propo.5^ rule for the first time exclude.s 
certain ditches by rule rather than 
simply through preamble and guidance. 
Even before the decisions in SWANCC 
and Raponos, the agencies excluded 
certain ditches from jurisdiction 
because they either are not part of the 
tributary system or because they are 
excavated wholly in uplands, drain only 
uplands, and are dry for much of the 
year, i.e. upland ditches. The agencies 
are proposing to continue this exclusion 
and, to provide improved consistency 
and clarity, further define flow 
characteristics of upland ditches that are 
and are not jurisdictional. The proposed 
rule would exclude from jurisdiction 
upland ditche.s with less than perennial 
flow. The scientific concept of perennial 
flow is a widely accepted and well 
understood hydrologic characteristic of 
tributaries. Perennial flow means that 
water is present in a tributary year 
round when rainfall is normal or above 
normal. Identifying upland ditches with 
perennial flow is .straightforward and 
will provide for consistent, predictable, 
and technically accurate determinations 
at any time of year. The agencies 
specifically seek comment on the 
appropriate flow regime for a ditch 
excavated wholly in uplands and 
draining only uplands to be included in 
the exclusion of paragraph (b)(3). In 
particular, the agencies seek comment 
on whether the flow regime in such 
ditches shotdd be less than intermittent 
flow or whether the flow regime in such 
ditches should be less than perennial 
flow as proposed. 

Only those ditches not excluded by 
the proposed regulation and that meet 
the proposed definition of tributary are 
“waters of the United States.” Ditches 
that arc excluded from the definition of 
“waters of the United States” under 
(b)(3) and (b)(4) cannot be recaptured 
and considered jurisdictional under any 
of the jurisdictional categories in section 
(a) of the proposed rule, such as a ditch 


that crosses a state line. This is true for 
all other features excluded under 
section (b) as well. Ditches not excluded 
under paragraphs (b)(3) and (4) of the 
proposed regulation moot the definition 
of tributary where they have a bed and 
banks and ordinary high water mark and 
they contribute flow directly or 
indirectly through another water to 
(a)(1) through (a)(4) waters. Such 
jurisdictional ditches may include, but 
are not limited to, the following: 

• Natural streams that have been 
altered [e.g., channelized, straightened 
or relocated); 

• ditches that have been excavated in 
“waters of the United States,” including 
jurisdictional wetlands: 

• ditches that have perennial flow; 
and 

• ditches that connect two or more 
“watens of the United States.” 

In an effort to distinguish ditches that 
arc not “waters of the United Slates” 
from those that are “waters of the 
United States.” the proposal states that 
ditches with less than perennial flow 
that are excavated in uplands, rather 
than in wetlands or other types of 
waters, for their entire length arc not 
tributaries and arc not “waters of the 
United States” under the proposed rule, 
Ditches that are perennial generally 
have water present year round when 
rainfall is normal or above uormal. 
Under this exclusion, water that only 
stands or pools in a ditch i.s not 
considered perennial flow and, 
therefore, any such upland ditch would 
not be subject to regulation. In addition, 
ditches that do not contribute flow to 
the tributary system of a traditional 
navigable water, intenstato water or the 
territorial seas are not “waters of the 
United States,” even if the ditch has 
perennial flow, 

Historical evidence, such as 
photographs, prior dolineations, or 
topographic maps, may he used to 
determine whetner a water body was 
excavated wholly in uplands and drains 
only uplands, and ha,s less than 
perennial flow. Site characteristics may 
also bo present to inform the 
determination of whether the water 
body is a ditch, .such as shape, 
sinuosity, flow indications, etc., as 
ditches are often created in a linear 
fashion with little sinuosity and may 
not connect to another “water of the 
United States.” Ditches created hy 
altering natural waters W'ould he 
considered “waters of the United 
States,” so long as they contribute flow 
to another jurisdictional water. Ditches 
may have been created for a nnmber of 
purposes, snch as irrigation, water 
management or treatment, and roadside 
drains. In order to be excluded. 
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however, the ditch must be excavated 
wholly in uplands, drain only uplands, 
and have less than perennial flow. 
Ditches that do not contribute flow, 
eitlmr directly or through another water, 
to a water identified in paragraphs {a){l) 
through (4) are not “waters of the 
United States.” 

2. What is not a tributary for purposes 
of this proposal? 

Waters that do not contribute flow, 
either directly or through another water, 
to a water identified in paragraphs (a)(1) 
through (4) of the proposed regulation 
are not considered jurisdictional as 
tributarie.s under the CWA. However, 
even if such waters are not “tributaries,” 
they may be jurisdictional under other 
paragraphs of the proposed rule, Note 
that waters specifically listed under the 
proposed section (b), including ditches 
as defined in paragraphs (b)(3) and 
{b)(4), would not be considered “waters 
of the United States” in any case. In 
addition, ephemeral features located on 
agricultural lands that do not possess a 
bed and bank are not Irihutaries. The 
defined hed and bank no longer exists 
due to past normal farming practices 
such as plowing or discing (see section 
404(f)(1)(A)),*’ and these farming 
practices often pre-date the CWA. Such 
farm field features are not tributaries 
even though they may contribute flow 
during some rain events or snowmelt. 

Section J below discusses in more 
detail the agencies’ proposed rule 
excluding specific waters and features 
from the definition of “waters of the 
United States.” Of importance with 
respect to tributaries is the exclusion of 
gullies, rills, non-wetland swales, and 
certain ditches, These features are not 
considered tributaries under this 
proposed rule, even though rills and 
gullies and non-wetland swales (as 
described in Section J), may contribute 
flow to a tributary in systems with steep 
side slopes. 

Non-jurisdictional geographic features 
{e.g., non-wetland swales, ephemeral 
upland ditches) may still serve as a 
confined surface hydrologic connection 
between an adjacent wetland or water 
and a traditional navigable water, 
interstate water or the territorial sea, 
provided there is an actual exchange of 
water between those water.s, and the 
water i.s not lo.st to deep groundwater 
through infiltration (i.e., transmission 
losses). In addition, these geographic 
features may function as “point 
sonrees,” such that discharges of 


“ A discharge of dredged or fiH material into an 
existing tributary which oonverts a “water of the 
U.S." into a non-jurisdictionai water requires 
authorization under section 404 of the CWA. 


poilutanls to waters through these 
features could be subject to other CWA 
authorities (e.g.. CWA section 402 and 
its implementing regulations}. 

The agencies request comment on all 
aspects of the proposed definition of 
tributaries and in particular on whether 
and how this definition can be revised 
to provide increased clarity as to the 
distinction between jurisdictional 
tributaries, as defined, and non- 
jurisdictional features such as gullies, 
rills and non-wetland swales. The 
agencies seek comments on how to 
provide greater regulatory certainty as to 
which specific aquatic features are 
jurisdictional tributaries, and which are 
not. Commenters .should explain how 
any suggestions are consistent with the 
Clean Water Act, applicable caseiaw, 
and the scientific literature regarding 
connectivity of aquatic features. 

3. Why do the agencies conclude all 
tributaries are “waters of the United 
States”? 

Assertion of jurisdiction over 
tributaries as defined in this proposed 
rule is appropriate under Rapanos both 
as a legal matter and as a scientific 
matter based on available science and 
the agencies’ professional judgment and 
field expertise. The agencies conclude 
based on their scientific and technical 
expertise that tributaries, as defined in 
the proposed rule, in a watershed arc 
similarly situated and have a significant 
nexus alone or in combination with 
other tributaries because they 
significantly affect the chemical, 
physical, or biological integrity of 
traditional navigable waters, interstate 
waters, or the territorial seas, 
a. Legal Oasis for Defining All 
Tributaries as “Waters of the United 
States” 

In flaponos. both the plurality 
opinion and Ju.stice Kennedy's opinion 
discussed the Court’s prior opinion in 
Riverside Bayview iQ begin their 
analysis of the scope of the CWA. 

Justice Scalia stated, “In Riverside 
Bayview, we stated that the phrase 
[‘waters of the United Stales’I in the Act 
referred primarily to ‘rivers, streams, 
and other hydrographic features more 
conventionaUy identifiable as “waters"’ 
than the wetlands adjacent to such 
features. 474 U.S.. at 131 (emphasis 
added).” Rapanos, 547 U.S. at 734. 
Justice Kennedy began. “As the 
plurality points out, and as Riverside 
Bayview holds, in enacting the Clean 
Water Act Congress intended to regulate 
at least some waters that are not 
navigable in the traditional sense. Ante 
at 12; Riverside Bayview, 474 U.S. at 
133; see also SWANCC, supra, at 167.” 


Id at 780. This conclusion is supported 
hy “the evident breadth of congressional 
concern for protection of water quality 
and aquatic ecosystems.” Riverside 
Bayview, supra, at 133; see also 
Milwaukee v. liUnois, 451 U.S. 304, 318 
(1981) (de.scribing the Act as “an all- 
encompassing program of water 
pollution regulation”). In Rapanos. 
Ju.stice Kennedy established a standard 
for determining whether wetlands 
should he considered to possess the 
requisite nexu.s in the context of 
assessing whether wetlands are 
jurisdictional: “if the wetlands, either 
alone or in combination with similarly 
situated [wetllands in the region, 
significantly affect the chemical, 
physical, and biological integrity of 
other covered waters more readily 
understood a.s ‘navigable.’ ” 547 U.S. at 
780. While Justice Kennedy focused on 
adjacent wetlands in light of the facts of 
the cases before him, it is reasonable to 
utilize the same standard for tributaries. 
As discussed in this preamble, based on 
a detailed examination of the scientific 
literature, the agencies conclude that 
tributarie.s as they propose to define 
them perform the requisite functions 
identified by Justice Kennedy for them 
to be considered, as a category, to he 
“waters of the United States.” Assertion 
of jurisdiction over tributaries with a 
bed and hanks and OHWM is also 
consistent with Rapanos because five 
Justices did not reject the current 
regulations that assert jurisdiction over 
non-navigable tributaries of traditional 
navigable waters and interstate waters. 

The agencies analyzed the Report and 
other scientific literature to determine 
whether tributaries to traditional 
navigable waters, interstate waters, or 
the territorial seas have a significant 
nexus to constitute “waters of the 
United States” under the Act such that 
it is reasonable to assert CWA 
jurisdiction over ail such tributaries as 
a category by rule. The agencies’ 
analysis of the available scientific 
literature, including the Report, 
demonstrates through an ecological 
rationale that tributaries draining to a 
traditional navigable water, interstate 
water, or the territorial seas have a 
significant nexus to snch waters, 
especially because of their ability to 
transport pollutants to such waters that 
would impair their chemical, physical, 
or biological integrity. 

One of the primary purposes and 
functions of the CWA is to prevent the 
discharge of petroleum wastes and other 
chemical wastes, binlogicai and medical 
waste.s, sediments, nutrients and all 
other forms of pollutants into the 
“waters of the United States,” because 
such pollutants endanger the nation's 
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public health, drinking water supplies, 
shellfish, fin fish, recreation areas, etc. 
Because the entire tributary system of 
the traditional navigable, interstate 
waters or the territorial seas is 
interconnected, pollutants that are 
dumped into any part of the tributary 
system eventually are washed 
downstream to traditional navigable 
waters, interstate waters, or the 
territorial seas where those pollutants 
endanger public health and the 
environment. 

The eWA regulates and controls 
pollution at its source, in part because 
most pollutants do not remain at the site 
of the discharge, but instead flow and 
are washed downstream through the 
tributary system to endanger drinking 
water supplies, fisheries, and recreation 
areas. These fundamental facts about the 
movement of pollutants and the 
interconnected nature of the tributary 
system demonstrate why all tributaries 
of traditional navigable waters, 
interstate waters, and the territorial seas, 
alone or in combination with other 
tributaries in a watershed have a 
significant nexus with those 
downstream waters. The significant 
nexus relating to pollution transport (or 
prevention of such transport) from all 
tributaries of traditional navigable 
waters, interstate waters, and the 
territorial seas to their downstream 
waters in and of itself justifies the 
assertion of CWA jurisdiction over all 
tributaries by rule, 
b. The Agencies Conclude That 
Tributaries, as Defined in the Proposed 
Rule, Have a Significant Nexus 

The finding of significant nexus is 
based on the chemical, physical, and 
biological interrelationship between a 
water, the tributary network, and 
traditional navigable waters, interstate 
waters, and the territorial seas. Dased on 
their scientific and technical experti.se, 
the agencies conclude that tributaries, as 
defined in today’s proposed rnle, have 
a significant nexus ana are 
appropriately identified as jurisdictional 
by rule. /?apano.s, 547 U.S. at 781-82 (J. 
Kennedy). (For more discussion, .see 
Appendix A). 

(1) Tributaries Significantly Affect the 
Physical Integrity of (a)( 1 ) Through 
(a)(3) Waters 

Physical connections between 
tributaries and traditional navigable 
waters, interstate waters, and the 
territorial seas result from the 
hydrologic transport of numerous 
materials, including water, sediment 
and organic matter (e.g., leaves, wood) 
from tributaries to down.stream waters. 
This transport affects the physical 


characteristics of downstream waters. 
Tributaries, even when seasonally dry, 
are the dominant source of water in 
most rivers, rather than direct 
precipitation or groundwater input to 
main stem river segments. 

One of the primary functions of 
tributaries is transporting sediment to 
dowmstream waters. Tributaries, 
particularly headwaters, shape and 
maintain river channels by 
accumulating and gradually or 
episodically releasing sediment and 
large woody debris into river channels. 
Sediment transport is also provided by 
ephemeral streams. Effects of the 
releases of sediment and large woody 
debris are especially evident at 
tributary-river confluences, where 
discontinuities in flow regime and 
temperature demonstrate physical 
alteration of river structure and function 
by headwater streams. 

Tributaries have vitally important 
effects on the physical integrity of (a)(1) 
through (a)(3) waters, contributing not 
only the majority of the flow in these 
waters but affecting the structure of the 
waters. These effects occur even when 
the tributaries flow infrequently {such 
as ephemeral tributaries) and even when 
the tributaries are significant distances 
from the (a)(1) through (a)(3) water 
(such as some headwater tributaries). 
Tributaries provide flow to downstream 
rivers necessary to support navigation. 
The agencies conclude that the 
tributaries alone or together with other 
tributaries in a watershed have a 
significant effect on the physical 
integrity of downstream waters. 

(2) Tributaries Significantly Affect the 
Chemical Integrity of (a)(1) Through 
(a)(3) Waters 

Tributaries also influence the 
chemical composition of downstream 

waters, through ihc transport and 
removal of chemical elements and 
compounds, such as nutrients, ions, 
dissolved and particulate organic 
matter, pollutants, and contaminants. 
Ecosystem processes in tributaries 
transform, remove, and transport these 
substances to downstream waters. In 
turn, these chemical compounds can 
influence water quality, sediment 
deposition, nutrient availability, and 
biotic fuuctions in rivers. Because water 
flow is the primary mechanism by 
which chemical substances are 
transported downstream, chemical 
effects are closely related to 
hydrological connectivity. Long- 
distance movement of contaminants 
provides another line of evidence for 
chemical connectivity between 
tributaries and traditional navigable 
waters, interstate waters, and the 


territorial seas and significantly affects 
these waters. 

Within tributaries, there are processes 
that occur that transform and export 
nutrients and carbon to downstream 
waters, serving important source 
functions that influence the chemical 
integrity of downstream waters. Organic 
carbon, in both dissolved and 
particulate forms, exported from 
tributaries is consumed by downstream 
organisms. The organic carbon that is 
exported downstream thus supports 
biological activity (including 
metabolism) throughout the river 
network. 

Tributaries have important effects on 
the chemical integrity of (a)(1) through 
{a)(3) waters, acting as both sinks and 
sources of chemical substances. They 
provide sink functions by trapping 
chemicals through absorption to 
sediments in the stream substrate (e.g., 
phosphorous adsorption to clay 
particles). They provide source 
functions by transporting chemicals to 
downstream (a)(1) through {a)(3) waters 
as chemicals dissolved in the waters or 
as chemicals attached to suspended 
sediments. Thus the tributaries of a 
watershed, alone or in combination, 
significantly affect the chemical 
integrity of downstream waters. 

(3) Tributaries Significantly Affect the 
Biological Integrity of (a)(1) Through 
(a)(3) Waters 

Tributaries, including intermittent 
and ephemeral streams, are critical in 
the life cycle, s of many organisms 
capable of moving throughout river 
networks. In fact, many organisms, such 
as anadromous salmon, have complex 
life cycles which involve migration 
through the river network, from 
headwaters to downstream rivers and 
oceans and back, over the course of their 
lives. Anadromous fish spend the 
majority of their life cycles in saltwater, 
but migrate upstream to inland 
freshwater systems in order to spawn 
and reproduce. More generally, in 
addition to providing critical habitat for 
complex life cycle completion, 
tributaries provide refuge from 
predators and adverse phy.sical 
conditions in rivers, and they are 
reservoirs of genetic- and species-level 
div'ersily. These connections between 
tributaries and (a)(1) through (a)(3) 
waters significantly influence the 
biologic integrity of these waters. 

Tributaries have important effects on 
the biological integrity of{a){l) through 
(a)(3) waters, contributing materials to 
downstream food networks and 
supporting populations for aquatic 
species, including economically 
important species such as salmon, etc., 
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and other essential habitat needs for 
species that utilize both tributaries and 
downstream {a)(l) through (a){3) waters. 
These effects occur even when the 
tributaries flow infrequently {such as 
ephemeral tributaries) and even when 
the tributaries are large distances from 
the (a)(1) through {a)(3) water (such as 
some headwater tributaries). When all 
the tributaries in a watershed are 
considered together, these effects are 
significant. 

(4) Small, Intermittent, and Ephemeral 
Tributaries Significantly Affect the 
Chemical, Physical, and Biological 
Integrity of {a)(l) Through (a)(3) Waters 

As discussed above, the agencies 
conclude that tributaries, including 
headwaters, intermittent, and ephemeral 
streams, and especially when all 
tributaries in a watershed are 
considered in combination, have a 
significant nexus to traditional 
navigable waters, interstate waters, or 
the territorial seas based on their 
contribution to the chemical, physical, 
and biological integrity of (a)(1) through 
{a)(3) waters. Tributaries, including 
headwater streams, within a watershed 
draining to a traditional navigable 
water, inter.slate w’ater, or the territorial 
seas collectively shape the chemical, 
physical, and biological integrity of 
{a)(3) through (a)(3) waters. 

Tributaries that are small, flow 
infrequently, or are a substantia! 
distance from the nearest {a)(l) through 
(a)(3) water (e.g., headwater perennial, 
intermittent, and ephemeral tributaries) 
axe essential components of the 
tributary network and have important 
effects on the chemical, physical, and 
biological, integrity of (a)( 1 ) through 
(a)(3) waters, contributing many of the 
same functions downstream as larger 
stream,?. When their functional 
contributions to the chemical, physical, 
and biological conditions of 
downstream waters are considered at a 
w'atershed scale, the scientific evidence 
supports a legal determination that they 
meet the "significant nexus” standard 
articulated by Justice Kennedy in 
Rapanos. 

(5) Tributary Lakes, Ponds, and 
Wetlands Significantly Affect the 
Chemical, Physical, and Biological 
Integrity of (a)(1) Through (a)(3) Waters 

Although the above di.scussion refers 
primarily to stream tributaric.s, lake, 
pond and wetland tributaries also have 
the same or similar connections and 
functions that significantly affect (a)(1) 
through (a)(3) waters. Lakes and ponds 
that contribute surface water to 
downstream (a)(1) through (a)(3) waters 
satisfy the agencies' definition of 


tributary. They may be at the 
headwaters of the fributary network 
(e.g., a lake with no stream inlets that 
has an outlet to the tributary network) 
or located outside of the headwaters, or 
farther downstream from the headwaters 
(e.g., a lake with both a stream inlet and 
a stream outlet to the tributary network). 
Similarly, wetland tributaries are 
wetlands that are located within the 
stream channel itself or that form the 
start of the stream channel, such as 
channel-origin wetlands that are part of 
the headwaters of the tributary network. 

As noted above, while these wetlands 
may function as part of the “tributary 
network,” the agencies are seeking 
comment on whether it would provide 
greater regulatory clarity to exclude 
such wetlands fr^m the definition of 
"tributary” because they generally lack 
a defined bed, bank and OHWM. These 
features are well understood by the 
public and agency field staff and have 
traditionally been the defining 
characteristics of tributaries. Rather, 
wetlands in headwaters or connecting 
tributaries would remain jurisdictional 
as adjacent waters under the definition 
of “adjacent” and its supporting terms 
(e.g., neighboring, floodplain, and 
ri^rian area) in this proposal. 

Tributary lakes ana ponds serve many 
important functions that affect the 
chemical, physical, and biological 
conditions downstream. Lakes can store 
floodwaters, sediment, and nutrients, as 
these materials have the opportunity to 
settle out, at least temporarily, as water 
moves through the lake downstream. 
Lakes, as with other tributaries, can also 
contribute flow, nutrients, sediment, 
and other materials downstream. 

(6) Man-Made or Man-Altered 
Tributaries Significantly Affect the 
Chemical, Physical, and Biological 
Integrity of (a)(1) Through (a)(3) Waters 

This proposal expressly states that a 
tributary, including wetlands, can be a 
natural, man-altered, or man-inadc 
water body and includes waters such as 
rivers, streams, lakes, impoundments, 
canals, and ditches that meet the 
definition of tributary and are not 
excluded from the definition of “waters 
of (he United States" by paragraphs 
(b)(3) and (b)(4) of the proposed rule. 

The agencies’ proposed rule clarifies 
that man-made and man-altered 
tributaries are “waters of the United 
Slates” because man-made and man- 
altered tributaries perform many of the 
same functions as natural tributaries, 
especially the conveyance of water that 
carries nutrients, pollutants, and other 
substances to traditional navigable 
waters, interstate waters, or the 
territorial seas. Man-made and man- 


altered tributaries also provide corridors 
for movement of organisms between 
headwaters and traditional navigable 
waters, interstate waters, or the 
territorial seas. The significant nexus 
between a tributary and a traditional 
navigable water, interstate water, or the 
territorial seas is not broken where the 
tributary flows through a culvert or 
other structure, The scientific literature 
recognizes that features that convey 
water, whether they are natural, man- 
made, or man-altered, provide the 
connectivity between streams and 
downstream rivers. 

Tributary ditches and other man- 
made or man-altered waters, if they 
meet the definition of “trihutary,” have 
a significant nexus to {a)(l) through 
(a)(3) waters due to their effects on the 
chemical, physical, or biological 
integrity of those downstream waters. 

As described above, tributaries of ail 
flow regimes have a significant nexus to 
downstream (a)(1) through (a)(3) waters. 
Due to the often straightened and 
channelized nature of ditches, these 
tributaries quickly move water 
downstream to (a)(1) through {a)(3) 
waters. Ditches and canals, like other 
tributaries, export sediment, nutrients, 
and other materials downstream. Dus to 
their often channelized nature, ditches 
arc very effective at transporting water 
and these materials, including nitrogen, 
downstream. It is the agencies’ position 
that ditches that meet the definition of 
tributary (which does not include 
ditches excluded under paragraphs 
{b)(3) and (b)(4)) provide the same 
chemical, physical, and biological 
functions as other waterbodies defined 
as tributaries under the proposed rule, 

G. Adjacent Waters 

The agencies propose to revise the 
existing jurisdictional category of 
“adjacent wetlands,” which currently 
limits consideration to only wetlands, to 
include "adjacent waters.” The 
proposed “adjacent waters” category 
would replace "adjacent wetlands" and 
would include wetlands and other 
waterbodies that meet the proposed 
definition of adjacent, including 
“neighboring.” To be jurisdictional, it 
would be necessary to determine that a 
wetland or other waterbody meets the 
definition of “adjacent” water under 
proposed paragraph (a)(6). Adjacent 
waters are integrally linked to the 
chemical, physical, or hiological 
functions of the (a)( 1 ) through (a)(5) 
waterbodies to which they are adjacent. 
Waters adjacent to (a)(1) through (a)(3) 
waters have a significant nexus to those 
(a)( 1 ) through (a)(3) waters. Waters 
adjacent to impoundments, (a)(4) and 
tributaries, (a)(5), are integrally linked to 
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the chemical, physical, or biological 
functions of the impoundments or 
tributaries and, through those waters, 
are integrally linked to the chemical, 
physical or biological functions of 
traditional navig^le waters, interstate 
waters or the territorial seas. As such, 
where waterbodies are adjacent to (a)(4) 
or (a)(5) waters, they also have a 
significant nexus to {a)(l) through {a)(3) 
waters. See Appendix A, Scientific 
Evidence (Part I, Discussion of Major 
Conclusions 2.B-C: Part II, ii) and 
Appendix B, Legal Analysis. 

The proposed rule proposes to change 
“adjacent wetlands” to “adjacent 
waters” so that water bodies such as 
ponds and oxbow lakes, as well as 
wetlands, adjacent to jurisdictional 
waters are “waters of the United States” 
by rule. Second, the proposed rule adds 
a definition of the term “neighboring," 
a term which appears in the exi.sting 
definition of “adjacent.” The agencies 
propose a definition for “neighboring” 
to identify those adjacent waters that the 
agencies concluded have a significant 
ncxu.s to (al{l) through (a)(3) waters. To 
bring greater clarity to the meaning of 
“neighboring,” the proposed rule adds 
scientifically-based definitions for the 
terms "riparian area” and “floodplain” 
to define the lateral roach of the term 
“neighboring.” Under tho proposed 
rule, all waters, including wetlands, 
adjacent to a water identified in 
paragraphs (a)(1) through (5); would be 
"waters of the United States,” Tho term 
adjacent means bordering, contiguous or 
neighboring. Waters, including 
wetlands, separated from other waters of 
the United States by man-made dikes or 
barriers, natural river berms, beach 
dunes and the like are “adjacent 
waters.” The term neighboring, for 
purposes of the term "adjacent,” 
includes waters located within the 
riparian area or floodplain of a water 
identified in paragraphs (a)( 1 ) through 
(5), or waters with a shallow subsurface 
hydrologic connection or confined 
surface hydrologic connection to such a 
jurisdictional water. The term riparian 
area means an area bordering a water 
w'here surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. Finally, the term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 


inundated during periods of moderate to 
high water flows. 

1. What are "adjacent waters” under the 
proposed rule? 

“Adjacent waters” are wetlands, 
ponds, lakes and similar water bodies 
that provide similar functions which 
have a significant nexus to traditional 
navigable waters, interstate waters, and 
the territorial seas. These include waters 
and wetlands that are adjacent to 
traditional navigable waters, interstate 
waters, and the territorial seas as well as 
w'aters and wetlands adjacent to other 
jurisdictional waters such as tributaries 
and impoundments. The inclusion of 
adjacent waters in this category is 
supported by the Report, the collective 
body of scientific literature, the 
agencies’ growing body of scientific and 
technical knowledge and practical 
expertise addressing the connectivity 
and ecological interactions of these 
waters on (a)(1) through (a)(3) waters, 
and by the determination made in this 
rulemaking that ail adjacent waters in a 
watershed have a significant nexus with 
their traditional navigable waters, 
interstate waters or the territorial sea.s. 

Under the existing rule, only wetlands 
adjacent to "waters of the United 
States” are defined as “waters of the 
United Slates.” As noted in San 
Francisco Baykeeperv. Cargill Salt, 481 
F.3d 700 (9th Cir. 2007), this provision 
of the agencies’ regulations only define.s 
adjacent wetlands, not adjacent pond.s, 
as “waters of the United States.” Prior 
to SWANCe, adjacent non-wetland 
waters were often jurisdictional under 
the “other waters," or “(a)(3)” provision 
of the existing regulations which the 
agencies are proposing to eliminate. 
Waters, including wetlands, that meet 
the proposed definition of adjacency, 
including the new proposed definition 
of neighboring, have a significant nexus 
to (a)(1) through (a)(3) waters, and this 
proposed rule would include all 
adjacent waters, including wetlands, as 
"waters of the United States” by rule. 

The existing definition of “adjacent” 
would be generally retained under 
today’s proposal, with a clarification 
with respect to an existing provision 
addressing wetlands adjacent to other 
wetlands. The proposed rule states that 
the term adjacent means bordering, 
contiguous or neighboring. Waters, 
including wetlands, separated from 
other waters of the United States by 
man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are “adjacent waters.” Within the 
definition of “adjacent,” the terras 
bordering and contiguous are well 
understood, and for continuity and 
clarity the agencies would continue to 


interpret and implement those terms 
consistent with existing policy and 
practice. 

The propo-sod rule also contains for 
the first time a definition of the term 
“neighboring,” The term “neighboring” 
has generally been interpreted broadly 
in practice. The agencies provide a 
regulatory definition of “neighboring” 
that captures those w-aters that in 
practice the agencies have identified as 
having a significant effect on the 
chemical, physical, and biological 
integrity of traditional navigable waters, 
interstate waters, or the territorial seas. 
“Neighboring” is defined as including 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (a)(1) through (5), or waters 
with a confined surface or shallow 
subsurface hydrologic connection to 
such a jurisdictional water. 

The terms “riparian area” and 
“floodplain” are also defined to further 
clarify how the agencies interpret the 
term “neighboring.” Those new terms 
arc found at paragraphs {c)(l) through 
(c){4) of the proposed rule. The agencies 
emphasize that these terms help to 
identify waters, including wetlands, that 
may be “adjacent” and would, therefore, 
be “waters of the United States” under 
this proposed rule. Absolutely no 
uplands located in “riparian areas” and 
“floodplains’' can ever be "waters of the 
United States” subject to jurisdiction of 
the eWA, 

Most waters, including wetlands, that 
are neighboring to a water body are 
found within its riparian zone or 
floodplain. However, there are some 
neighboring waters that might be 
located outside of the riparian zone or 
floodplain, such as wetlands 
immediately next to a highly incised 
and manipulated stream that no longer 
has a riparian area or a floodplain. 
Waters, including wetlands, determined 
to have a shallow subsurface hydrologic 
connection or confined surface 
hydrologic connection to an (a)(1) 
through (a)(5) water would also be 
“waters of the United Stales” by rule 
adjacent waters falling within the 
definition of "neighboring.” 

In circumstances where a particular 
water body is outside of the floodplain 
and riparian area of a tributary, but is 
connected by a shallow subsurface 
hydrologic connection or confined 
surface hydrologic connection with 
such tributary, the agencies will also 
assess the distance between the water 
body and tributary in determining 
whether or not the water body is 
adjacent. “Adjacent” as defined in the 
agencies’ regulations has always 
included an element of reasonable 
proximity. See Riverside Bayview, 474 at 
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133-34 (“Following the lead of the 
Environmental Protection Agency, see 
38 FR 10834 (1973), the Corps has 
determined that wetlands adjacent to 
navigable waters do as a general matter 
play a key role in protecting and 
enhancing water quality: . . .‘For this 
reason, the landward limit of Federal 
jurisdiction under Section 404 must 
include wetlands that are in reasonable 
proximity to other waters of the United 
States, as these wetlands are part of this 
aquatic system.’ ’’ guofing 42 FR 37128, 
July 19, 1977). Therefore, the 
determination of whether a particular 
water meets the definition of 
“neighboring" because the water i.s 
connected by a shallow subsurface or 
confined surface hydrologic connection 
is made in the context of the terms 
“neighboring” and “adjacent” as used 
in the regulation. 

The element of reasonable proximity 
is informed by the .scientific literature, 
supplemented by agency practice, 
which loads to a recognition of the role 
of hydrologic connections in supporting 
a significant chemical, physical, and 
biological relationship between water 
bodies, but this relationship can be 
reduced as the distance between water 
bodies increases. The agencies recognize 
that in specific circumstances, the 
distance between water bodies may be 
.sufficiently far that even the presence of 
a hydrologic connection may not 
support an adjacency determination. 

While the agencies’ best professional 
judgment has always been a factor in 
determining whether a particular 
wetland Is “adjacent” under the existing 
definition, the agencies recognize that 
this may result in some uncertainty as 
to whether a particular water connected 
through confined surface or shallow 
subsurface hydrology is an “adjacent” 
water. The agencies therefore request 
comment on whether there are other 
reasonable optioms for providing clarity 
for jurisdiction over waters with those 
types of connections. 

Options could include asserting 
jurisdiction over all waters connected 
through a shallow subsurface hydrologic 
connection or confined surface 
hydrologic connection regardless of 
distance; asserting jurisdiction over 
adjacent waters only if they are located 
in the floodplain or riparian zone of a 
jurisdictional water; considering only 
confined surface connections but not 
shallow subsurface connections for 
purposes of determining adjacency: or 
establishing specific geographic limits 
for using shallow subsurface or confined 
.surface hydrological connections as a 
basis for determining adjacency, 
including, for example, distance 
limitations based on ratios compared to 


the bank-to-bank width of the water to 
which the water is adjacent. The 
agencies note that under tbe propo.sed 
rule any waters not fitting within {a)(l) 
through (a){6) categories would instead 
he treated as "other waters.” 

Both confined surface and shallow 
subsurface connections are forms of 
direct hydrologic connections between 
adjacent waters and {a)(l} through (aRS) 
waters. For purposes of this rule, 
confined surface connections consist of 
permanent, intermittent or ephemeral 
surface connections through directional 
flowpaths, such as (but not limited to) 
swales, gullies, rills, and ditches. In 
some case.s, these connections will be a 
result of “fill and spill” hydrology. A 
directional flowpath is a path where 
water flows repeatedly from the wetland 
or open water to the nearby “water of 
the United States” that at times contains 
water originating in the adjacent 
wetland or open water as opposed to 
jnst directly from precipitation. 

For the purposes of this rule, “fill and 
spill” describes situations where 
wetland.s or open waters fill to capacity 
during intense precipitation events or 
high cumulative precipitation over time 
and then spill to the downstream 
juri.sdictional water. Report at 5-62 
(citing T.C. Winter and D.O. Rosenberry, 
“Hydrology of Prairie Pothole Wetlands 
during Drought and Deluge: A 17-year 
Study of the Cottonwood Lake Wetland 
Complex in North Dakota in the 
Perspective of Longer Term Measured 
and Proxy Hydrological Records.” 
CUmatw Change 40:189-209 (1998); 

S.G. Leibowitz, and K.C. Vining, 
“Temporal connectivity in a prairie 
pothole complex." Wetlands 23:1 3-25 
(2003)). Water connected through such 
flows originates from the adjacent 
wetland or open water, travels to the 
downstream jurisdictional water, and is 
connected to those downstream waters 
hy swales or other directional flowpaths 
on the surface. Surface hydrologic 
connections via physical features or 
discrete features described above allow 
for confined, direct hydrologic flows 
between an adjacent water and the (a)( 1 ) 
through (a)(5) water that it neighbors. 

A shallow subsurface hydrologic 
connection is lateral water flow through 
a shallow subsurface layer, such as can 
be found, for example, in steeply 
sloping forested areas with shallow 
.soils, or in soils with a restrictive layer 
that impedes the vertical Flow of water, 
or in karst systems, especially karst 
pans. KJ. Devito, etal., “Groundwater- 
Surface Water Interactions in Headwater 
Forested Wetlands of the Canadian 
Shield,” Journal of Hydrology 181:127- 
47 (1996); M.A. 0151150011, and R.R. 
Parizek, “The Hydrologic Catchment 


Area of a Chain of Karst Wetlands in 
Central Pennsylvania, USA,” Wetlands 
23:171-79 (2003): B.J. Cook, and F.R. 
Hauer, “Effects of Hydrologic 
Connectivity on Water Chemistry, Soils, 
and Vegetation Structure and Function 
in an Intermontane Depressional 
Wetland Landscape,” Wef/onds 27:719- 
38 (2007). 

A shallow subsnrface connection also 
exists, for example, when the adjacent 
water and neighboring (a)(1) through 
(a)(5) w^ater are in contact with the same 
shallow aquifer. Shallow subsurface 
connection.s may be found both within 
the ordinary root zone and below the 
ordinary root zone (below 12 inches), 
where other wetland delineation factors 
may not be present. A combination of 
physical factors may reflect the presence 
of a shallow subsurface connection, 
including (but not limited to) stream 
hydrograph (for example, when the 
hydrograph indicates an increase in 
flow in an area where no tributaries are 
entering the stream), soil surveys (for 
example, exhibiting indicators of high 
transmissivity over an impermeable 
layer), and information indicating the 
water table in the stream is lower than 
in the .shallow subsurface. 

Shallow subsurface connections are 
distinct from deeper gronndwater 
connections, which cTo not .satisfy the 
requirement for adjacency, in that the 
former exhibit a direct connection to the 
water found on the surface in wetlands 
and open waters, Water does not have 
to be continuously present in the 
confined surface or shallow subsurface 
hydrologic connection and the flow 
between the adjacent water and the 
jurisdictional water may move in one or 
both directions, While they may provide 
the connection establishing jurisdiction, 
these shallow .subsurface flows are not 
“waters of the United States.” 

For waters outside of the riparian area 
or floodplain, confined surface 
hydrologic connections (as described 
above) are the only types of surface 
hydrologic connections that sati.sfy the 
requirements for adjacency. Waters 
outside of the riparian area or floodplain 
that lack a shallow subsurface 
hydrologic connection or a confined 
surface hydrologic connectinn would be 
analyzed as “other waters” under 
paragraph (a)(7) of the proposed rule. 

Application of the terms “riparian 
area,” “floodplain,” and “hydrologic 
connection” would he based in part on 
be.st professional judgment and 
experience applied to the definitions 
contained in this rule. The new 
definitions of riparian area and 
floodplain are designed to provide 
greater consistency, clarity, and 
certainty in determining the 
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circumstances under which a particular 
water meets the definition of the term 
adjacent. The addition of these two 
terms to the definition of “neighboring” 
is based on the scientific literature and 
agencies’ knowledge of and expertise on 
river systems, which shows that water 
bodies such as wetlands, ponds, and 
oxbow lakes located within the riparian 
areas and floodplains of (a)(1) through 
(a)(5) waters generally have substantial 
hydrologic and ecologic connections 
with the waters that they neighbor. 

These proposed definitions are 
adapted from scientific definitions using 
the concepts that arc most relevant and 
useful in the context of the CWA. Use 
of the floodplain in characterizing the 
term “neighboring” is intended to 
provide greater clarity and predictability 
in the determination ofwhen waters are 
adjacent. The scientific literature clearly 
demonstrates the enhanced hydrologic 
connectivity that is present between a 
tributary and waters within the 
floodplain of that tributary. There is, 
however, variability in the size of the 
floodplain, which is dependent on 
factors such as the flooding frequency 
being considered, size of the tributary, 
and topography, As a general matter, 
large tributaries in low gradient 
topography will generally have large 
floodplain-s (o.g,, the lower Mississippi 
Delta) whereas small headwater streams 
located in steep gradients will have the 
smallest floodplains. It may thus be 
appropriate for the agencies to consider 
a floodplain associated with a lower 
frequency flood when determining 
adjacency for a smaller stream, and to 
consider a floodplain associated with a 
higher frequency flood when 
determining adjacency for a larger 
stream. When determining whether a 
water is located in a floodplain, the 
agencies will use best professional 
judgment to determine which flood 
interval to use (for example, 10 to 20 
year flood interval zone). The agencies 
request comment on whether the rule 
text should provide greater specificity 
with regard to how the agcncie.s will 
determine if a water is located in the 
floodplain of a jurisdictional water. 

As noted above, the agencies retain 
the general existing definition of 
adjacency and have never interpreted 
the term to inclnde wetlands that are a 
great distance from a jurisdictional 
water. The agencies intend to similarly 
interpret the new definition of 
“neighboring.” This new definition is 
designed lo provide greater clarity by 
identifying specific areas and 
characteristics for jurisdictional 
adjacent waters, but the agencies request 
comment for additional clarification, 
Commenters should support where 


possible from scientific literature any 
suggestions fur additional clarification 
of current explicit limits on adjacency, 
such as a specific distance or a specific 
floodplain interval. 

The agencies seek comment on 
specific options for establishing 
additional precision in the definition of 
“neighboring” through: explicit 
language in the definition that waters 
connected by shallow subsurface 
hydrologic or confined surface 
hydrologic connections to an (a)(1) 
through (a)(5) water must be 
geographically proximate to the adjacent 
water; circumstances under which 
w'aters outside the floodplain or riparian 
zone are jnrisdictional if they are 
rea,sonabiy proximate; snpporl for or 
again.st placing geographic limits on 
what waters outside the floodplain or 
riparian zone are jurisdiction^; 
determining that only waters within the 
floodplain, only waters within the 
riparian area, or only waters within the 
floodplain and riparian area (but not 
water,s outside these areas with a 
shallow subsurface or confined surface 
hydrologic connection) are adjacent; 
identification of particular floodplain 
intervals within which waters would be 
considered adjacent; and any other 
scientifically valid criteria, guidelines or 
parameters that would increase clarity 
with respect to neighboring waters. 

Finally, the agencies arc also 
proposing to delete the parenthetical 
from the existing “adjacent wetlands” 
regulatory provision The phrase “other 
than waters that are themselves 
wetlands” was intended to preclude 
asserting CWA jurisdiction over 
wetlands that were simply adjacent lo 
another wetland (such a,s an "isolated” 
wetland, as opposed to a wetland 
adjacent lo a tributary). However, in 
practice some wetlands that were 
indeed adjacent to a tributary were 
found to not meet the definition of 
“adjacent" simply because another 
adjacent wetland was located between 
the adjacent wetland and the tributary. 
With this proposed change, the agencies 
intend to ensure that all waters that 
meet the proposed definition of 
“adjacent” are “waters of the United 
States.” regardless of whether or not 
another adjacent water is located 
between those waters and the tributary. 

If, for example, one wetland is in the 
riparian area of a “tributary” as defined 
in today’s proposed rule, and a different 
wetland is in the floodplain of that 
tributary, both wetlands would meet the 
definition of “adjacent” and be “waters 
of the United Stales,” even if the 
riparian wetland is located between the 
floodplain wetland and the tributary. 
Waters located near an adjacent water 


but which are not themselves 
(independently) adjacent lo an (a)(1) 
through {a){5) water would, under the 
proposed rule, not be regulated under 
(a)(6). However, waters, including 
wetlands, that are adjacent to a wetland 
that meets the definition of a tributary 
would be considered adjacent waters. 

2, Why do the agencies conclude that 
adjacent waters are “waters of the 
United States?” 

a. Legal Basis for Defining .All Adjacent 
Waters as “Waters of the United Slates” 
For those wetlands adjacent to 
traditional navigable waters, Justice 
Kennedy stated in flapanos that the 
agencies' existing regulation “rests npon 
a reasonable inference of ecologic 
interconnection, and the assertion of 
jurisdiction for those wetlands is 
sustainable under the Act hy showing 
adjacency alone." 547 U.S. at 780. For 
all other adjacent waters, including 
adjacent wetlands, Justice Kennedy has 
provided a framework for establishing 
categories of waters which are per se 
“waters of the United States." First, he 
provided that wetlands are 
jnrisdictional if they “either alone or in 
combination with similarly situated 
[wetjiands in the region, significantly 
affect the chemical, physical, and 
biological integrity of other covered 
waters more readily understood as 
‘navigable."’ 547 U.S. at 780. While the 
issue was not before the Supreme Court, 
it is reasonable to also a.s.sess whether 
non-wetland waters have a significant 
nexns, as Justice Kennedy’s opinion 
makes clear that a significant nexus is 
the touchstone for CWA jurisdiction. 
Justice Kennedy also staled that the 
agencies could through regulation or 
adjudication identify categories of 
waters that “are likely, in the majority 
of cases, to perform important functions 
for an aquatic .system incorporating 
navigable waters.” 347 U,S, at 780-81 , 
Adjacent waters as defined in today’s 
proposed rule, alone or in combination 
with other adjacent waters in a 
watershed that drain to a traditional 
navigable water, interstate water or the 
territorial seas, significantly affect the 
chemical, physical, or biological 
integrity of those waters. Waters that are 
adjacent to (a)(1) through (a)(5) waters, 
including wetlands, oxbow lakes and 
adjacent ponds, are integral parts of 
stream networks because of their 
ecological functions and how they 
interact with each other, and with 
downstream traditional navigable 
waters, interstate waters, or the 
territorial seas. In other words, 
tributaries and their adjacent waters, 
and the traditional navigable waters, 




133 


22210 Federal Register/ Vol. 79, No, 76/Monday, April 21, 2014/Proposed Rules 


interstate waters, and territorial seas to 
which those waters flow, are an 
integrated ecological system, and 
discharges of pollutants, including 
discharges of dredged or fill material, 
into these components of that ecological 
system, must be regulated under the 
eWA to restore and maintain the 
chemical, physical, and biological 
integrity of these waters. 

The agencies’ proposed rule is 
consistent with the statute, the Supreme 
Court’s decisions, the best available 
science, and scientific and technical 
expertise. See both Appendices A and 
B. 

b. Adjacent Waters Under This 
Proposed Rule Have a Significant Nexus 
to {a)(l) Through {aK3) Waters 

The agencies' proposal to determine 
“adjacent waters” to be jurisdictional by 
rule is supported by the substantial 
chemical, physical, and biological 
relationship betw’een adjacent waters, 
alone or in combination with similarly 
situated waters, and (a)(1) through (a)(5) 
waters. Adjacent wetlands and other 
adjacent waters such as ponds and 
oxbow lakes perform important 
functions for the nearby .streams and 
lakes, and these functions are significant 
for tho chemical, phy.sical, and 
biological integrity of adjacent and 
downstream waters. See Appendix A. 

One reason why the agencies propose 
in thU rulemaking that all adjacent 
waters have a significant nexns with 
their traditional navigable waters, 
interstate waters, or the territorial seas 
is closely related to a primary reason 
(explained above) why all tributaries of 
navigable and interstate waters have a 
significant nexus with those waters. 

That is, all adjacent waters should ho 
jurisdictional by rnlo because the 
discharge of many pollutants (vsuch as 
nutrients, petroleum wastes and ether 
toxic pollntants) into adjacent waters 
often flow into and thereby pollute the 
traditional navigable waters, interstate 
waters, and the territorial seas. 

Based on science and agency 
expertise, the agencies conclude that 
adjacent waters, as defined in the 
propo.sed rule, "are likely, in the 
majority of ca.ses, to perform important 
functions for an aquatic system 
incorporating navigable waters.” 
Rapanos, 547 U.S. at 781-82. The 
agencies identified the characteristics of 
adjacent waters that as a class have a 
significant nexns to (a)(1) throngh (a)(3) 
waters: They are waters that are 
bordering to or are contiguous with 
(a)(1) through (a)(5) waters, including 
wetlands; they are waters that lie within 
the riparian area or floodplain of (a}{l) 
through (a)(5) waters; or they are waters 


that have a shallow subsurface or 
confined surface hydrologic connection 
with (a)(1) through {a)(5) waters. These 
characteristics ensure that the adjacent 
waters are part of “an aquatic system 
incorporating navigable waters,” 547 
U.S. at 781-82; and that they perform 
important functions to maintain the 
chemical, physical, or biological 
integrity of (a)(1) through (a)(3) waters. 

In showing chemical, physical, and 
biological connections between adjacent 
waters and other jurisdictional waters, 
adjacent waters, including wetlands, 
may be separated by land or other 
features not regnlated under the CWA, 
but those intervening uplands do not 
eliminate or impede the functional 
interactions between (a)(l} through 
(a)(5) waters and the waters, including 
wetlands, that are adjacent to them. For 
instance, two waters may be separated 
by upland but be connected through 
surface or shallow subsurface 
connections with water and chemicals 
readily exchanging between them. 
Similarly, uplands separating two 
waters may not act as a barrier to 
species that rely on and that regularly 
move between the two waters. 

Therefore, the proposed rule reflects an 
understanding that adjacent waters 
affect the chemical, physical, and 
biological integrity of waters to which 
they are adjacent and to (a)(l ) through 
(a)(3) waters even where the two waters 
may be separated by features that are 
not juri.sdictional, such as uplands, 
berms, roads, levees, and similar 
features. The presence of these features 
docs not exlingnish jurisdiction, a 
conclusion contained in the agencies’ 
existing regulation at 33 CFR 328.3(c). 

(1) Riparian and Floodplain Waters 
Significantly Affect the Chemical, 
Physical, and Biological Integrity of 
(a)(1) Through (a)(3) Waters 

Riparian and floodplain waters, 
inclnding wetlands, that are adjacent to 
(a)(1) through (a)(3) waters play an 
integral role in maintaining the 
chemical, physical, and biological 
integrity of those waters. In addition, 
riparian and floodplain waters, 
including wetlands, that are adjacent to 
{a)(4) and {a)(5) waters provide an 
important role in maintaining the 
chemical, physical, and biological 
integrity of traditional navigable waters, 
interstate waters, and the territorial seas. 
Among the w'ays In which riparian and 
floodplain waters, including wetlands, 
that are adjacent to (a)(4) and {a)(5) 
waters significantly affect the chemical, 
physical, or biological integrity of 
traditional navigable waters, interstate 
waters, and the territorial seas is by 
significantly affecting the chemical. 


physical, and biological intogrily of the 
(a)(4} and (a)(5) waters to which they arc 
adjacent, and those waters in turn 
significantly affect the chemical, 
physical, or biological integrity of 
traditional navigable waters, interstate 
waters, and the territorial seas. 

(2) Waters, Including Wetlands, 
Determined To Have a Confined Surface 
or a Shallow Subsurface Hydrologic 
Connection Significantly Affect the 
Chemical. Physical, and Biological 
Integrity of (a)(1) Through {a)(3) Waters. 

The proposed rule includes as 
adjacent those waters that are 
"neighboring” because they possess a 
shallow subsurface or confined surface 
hydrologic connection to a 
jurisdictional water, and therefore can 
exchange water, along with chemicals 
and organisms within that water, with 
an (a)(1) through {a)(5) water, and 
subsequently have a significant effect, 
particularly in combination with other 
adjacent waters in the watershed, on the 
chemical, physical, or biological 
integrity of a downstream traditional 
navigable water, interstate water, and 
the territorial sea.s. 

Confined surface connectioas that 
rovide a discrete pathway for water to 
e exchanged between the potentially 
adjacent wetland or water and an (a)(1) 
through (a)(5) water present the clearest 
evidence of a hydrologic connection, 
Shallow subsurface connections are also 
relevant, yet are more difficult to 
identify and document. Evidence shows 
that waters, including wetlands, located 
outside of the riparian area or 
floodplain, hut which still have a 
shallow subsurface or confined surface 
hydrologic connection to an {a)(l) 
through (a)(5) water, will have a 
significant nexus to downstream (a)(1) 
through (a)(3) waters. Note that nothing 
under the proposed rule would canse 
the shallow subsurface connections 
themselves to become jurisdictional, 

Examples of confined surface water 
hydrologic connections that 
demonstrate adjacency are swales, 
gullicfs, and rills. The freqnency, 
duration, and volume of flow associated 
with these confined surface connections 
can vary greatly depending largely on 
factors such as precipitation, snow'molt, 
landforms, soil types, and water table 
elevation. It is the presence of this 
hydrologic connection which provides 
the opportunity for neighboring waters 
to influence the chemical, physical, or 
biological integrity of {a)(l) throngh 
(a)(5) waters. 

In circumstances where a particular 
water is outside of the floodplain and 
riparian area of a jurisdictional water, a 
connection can be established by 
confined snrface or shallow snbsnrface 


134 


Federal Register/ VoL 79, No. 76/Monday, April 21, 2014 /Proposed Rules 22211 


hydrology that makes the water 
neighboring, and thus adjacent. The 
scientific literature recognizes the role 
of hydrologic connections in supporting 
a substantial chemical, physical, or 
biological relationship between water 
bodies, but this relationship can be 
reduced as the distance between water 
bodies increases because of various 
factors, such as soil characteristics, 
geology, climate, precipitation patterns, 
etc. The distance between water bodies 
may be sufficiently great that even the 
presence of an apparent hydrologic 
connection may not sxjpport an 
adjacency determination. The greater 
the distance, the less likelihood that 
there is an actual shallow subsurface or 
confined surface hydrologic connection, 
because of the greater potential for the 
water to infiltrate the soil to deeper 
groundwater, or for transmission losses 
in any gully or swale (for example) that 
may appear to be hydrologic 
connections. Within a watershed, 
wetlands and open waters that are 
closer to tributaries will have a higher 
probability of being hydrologically 
connected and of being determined 
adjacent than more distant waters, 
assuming that conditions governing type 
and quantity of flows (e.g., slope, soil, 
and aquifer permeability) are similar. 
Report at 5-2. A determination of 
adjacency based on shallow subsurface 
or confined surface hydrologic 
connection outside the riparian area or 
floodplain requires clear 
documentation. 

H. "Other Waters” 

The "olhor waters” paragraph of the 
proposed rule is at (a)(7). To he clear, 
these “other waters” are not 
jurisdictional as a single category; 
rather, as the proposed rule language 
states, “other waters” are jurisdictional 
provided that they are found, on a case* 
.specific basis, to have a significant 
nexus to an (a)(1.) through (a)(3) water, 
Thus, the introductory phrase “on a 
case-specific basis” i,s designed to signal 
clearly that this provision of the 
definition of “waters of the United 
Slates” doe.s not mean “other waters” 
are "waters of the United States” by 
definition in the same way as those 
defined as jurisdictional in proposed 
paragraphs (a)( 1 ) through (a)(6). 

“Other waters” will be evaluated 
either individually, or as a group of 
waters where they are determined to be 
similarly situated in the region. Waters 
are similarly situated where they 
perform similar functions and are 
located sufficiently close together or 
when they are sufficiently close to a 
jurisdictional water. How these “other 
waters” are aggregated for a case- 


specific significant nexus analysis 
depends on the functions they perform 
and their spatial arrangement within the 
“region” or watershed. For other waters 
that perform similar functions, their 
landscape position within the 
watershed (i.e., the “region”) relative to 
each other or to a jurisdictional water is 
generally the determinative factor for 
aggregating waters in a significant nexus 
analysis, which will focus on the degree 
to which the functions provided by 
those “other waters” affect the 
chemical, physical, or biological 
integrity of (a)(1) through (a)(3) waters 
and whether such effects are significant. 
See Appendix A, Scientific Evidence 
(Part I, Discussion of Major Conclusions 
2.C; Part II, iii) and Appendix B, Legal 
Analysis. 

Significant nexus is proposed to be 
defined to mean that a water, including 
wetlands, either alone or in combination 
with other similarly sitnated waters in 
the region (i.e., the watershed that 
drains to the nearest water identified in 
paragraphs (q 1(1) through (a)(3) of this 
section), significantly affects the 
chemical, physical, or biological 
integrity of a water identified in 
paragraphs (a)(1) through (a)(3} of this 
section. For an effect to be significant, 
it must be more than speculative or 
insubstantial. Other waters, including 
wetlands, are similarly situated when 
they perform similar functions and are 
located sufficiently close together or 
sufficiently close to a "water of the 
United States” so that they can be 
evaluated as a single landscape unit 
with regard to their effect on the 
chemical, physical, or biological 
integrity of a water identified in 
paragraphs (a)(1) through (a)(3). 

Other waters with a significant nexus 
can be found to be jurisdictional on a 
case-specific ba.sis where these waters 
do not fit wiibin the definiiion of 
another of the proposed categories of 
“waters of the United States” under 
paragraphs (a)(1) through (a)(6) and are 
not excluded from the definiiion of 
"waters of the United States” under 
proposed section (b). 

A significant nexus analysts may be 
based on a particular water alone or 
based on the effect that the water has in 
combination with other similarly 
.situated waters in the region. Where 
effects will be analyzed in combination, 
the agencies will aggregate those effects. 
The agencies propose to interpret the 
“region” within which similarly 
situated waters would be aggregated as 
the watershed that drains to the nearest 
traditional navigable water, interstate 
water, or the territorial seas. 

For purposes of analyzing whether an 
“other water” has a significant nexus. 


the agencies are proposing that “other 
waters” are similarly situated if they 
perform similar functions and they are 
either (1) located sufficiently close 
together so that they can he evaluated as 
a single landscape unit with regard to 
their effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (a)(1) through (a)(3), or (2) 
located .sufficiently close to a “water of 
the United States” for such an 
evaluation of their effect. These criteria 
are explained in a subsequent section. 

Consistent with Justice Kennedy’s 
opinion in flapunos, the agencies 
propose today and are soliciting 
comment on establishing a case-specific 
analysis of whether “other waters,” 
including wetlands, that do not meet the 
criteria for any of the proposed 
jurisdictional categories in (a)(1) 
through (a)(6) and are not proposed to 
be excluded by rule under section (b), 
are susceptible to a case-spccific 
analysis of whether they alone, or in 
combination with other similarly 
sitnated waters, have a significant nexus 
to a traditional navigable water, an 
interstate w'ater, or the territorial seas, 
and therefore are “waters of the United 
States." 

1. Significant Nexus Analysis for “Other 
Waters” 

a. “Other Waters” 

“Other waters” are those waters, 
including wetlands, that are subject to a 
case-specific significant nexus 
determination, and do not meet the 
criteria of any of the categories of waters 
in (a)(1) through (a)(6), and also are not 
one of the waters and features excluded 
from the definition of“waters ofthe 
United States” in section (b). In the 
existing regulation, there is a non- 
exclusive list of the types of “other 
waters” which may bo found to be 
“waters of the United States." The 
agencies do not propose to ro- 
promulgate this list of “other waters” 
because it is unnecessary and has led to 
confusion where it ha,<;been incorrectly 
read as an exclusive list, 

Of additional concern was that the 
existing descriptive list of types of 
“other waters” includes some waters 
that would be jurisdictional under one 
of the proposed categories of “waters of 
the United States” that would be 
jurisdictional by rule, such as trihntary 
streams. The agencies want to avoid 
questions of whether an intermittent 
stream that meets the definition of 
tributary also needs a separate 
significant nexus analysis. Under the 
proposed rule, that tributary stream 
does not require the .significant nexus 
analysis. Removing the list of water 
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types does not imply that any of the 
waters listed in the existing regulation 
are never jurisdictional under the 
proposed rule. When one of the waters 
on the current enumerated list does not 
fall under a proposed category for 
jurisdiction (for example, adjacent 
waters under (a)(6) or tributaries under 
(a)(5)), those waters would be 
jurisdictional if found to have a 
significant nexus under proposed 
paragraph (a)(7) on a case-spccific 
basis. 

b, Significant Nexus 

The agencies recognize that Supreme 
Court decisions in SlVAATCCand 
Rapanos placed limits on the scope of 
“other waters” that may be determined 
to be jurisdictional. Therefore, the 
agencies' proposal today provides that 
waters not determined to be 
jurisdictional as a category are 
jurisdictional only if they are 
determined on a case-specific basis to 
have a significant nexus to a traditional 
navigable water, an interstate water, or 
the territorial seas. The agencies also 
request comment and information below 
on how the science could support other 
approachovS that could provide greater 
regulatory certainty regarding the 
jurisdictional status of “other waters”, 
including expanding the list of waters 
jurisdictional by rule, expanding the list 
of waters not jurisdictional by rule, and 
narrowing the “other waters” subject to 
a case-specific analysis, including 
eliminating the case-specific analysis 
where the science does not support it. 
The agencies will review the 
administrative record, including 
comments received, the scientific 
literature, and the final Report, in 
determining how to address "other 
waters" in the final rule. 

Justice Kennedy explained the 
Siy/4NCC decision in his concurring 
opinion in Rapanos; “In Solid Waste 
Agency of Northern Cook Cty. v. Army 
Corps o/ Engineers, 531 U.S. 159 (2001) 
(SWANCCf, the Court held, under the 
circumstances pre.sented there, that to 
constitute 'navigable waters’ under the 
Act, a water or wetland must possess a 
‘significant nexus’ to waters that are or 
were navigable in fact or that could 
reasonably be so made.” 547 U.S. at 759. 
The agencies interpret the significant 
nexus standard to apply to the “other 
waters” portion of the existing 
regulation since the Court in SWANCC 
was considering the validity of the 
Corps' assertion of jurisdiction over 
ponds and mudflats under (a)(3) of the 
Corps’ regulations (33 CFR 328.3). 

To comport with the SlVANCCand 
Rapanos decisions, the agencies 
propose to delete the requirement that 


an “other water” be one the use, 
degradation or destruction of which 
could affect interstate or foreign 
commerce and to replace it with the 
requirement that the “other water” meet 
Ju.<^ice Kennedy's significant nexus 
standard. The current regulations assert 
jurisdiction more broadly than what is 
proposed today. With this proposed 
regulation, the agencies would limit 
jurisdiction over “other waters” to only 
those that are determined on a case- 
specific basis to have a significant nexus 
to an (a)(1) through {a)(3) water. 

For purposes of assessing whether a 
particular water is a “water of the 
United States” because it, alone or in 
combination with other similarly 
situated waters, has a significant nexus 
to an {a){l) through {a)(3) water, the 
agencies are proposing to define 
“significant nexus” plus each of the key 
elements used in the definition of 
“significant ntneus.” 
i. In the Region 

The agencie.s propose to interpret the 
phrase "in the region” to mean the 
watershed that drains to the nearest 
traditional navigable water, interstate 
water, or the territorial seas through a 
single point of entry. That concept is 
reflected in the definition of “significant 
nexus” at {c)(7). Since Justice Kennedy 
did not define the "region,” the agencies 
determined that because the movement 
of water from watershed drainage basins 
to river networks and lakes shapes the 
development and function of these 
systems in a way that is critical to their 
long term health, the watershed is a 
reasonable and technically appropriate 
extent on which to identify waters that 
together may have an effect on the 
chemical, physical, or biological 
integrity of a particular (a)(1), through 
{a)(3) water. See Appendix A, Scientific 
Evidence (Part I, Background; Part II, 4, 
iii. A). 

The agencic.s choose to use the single 
point of entry watershed as the 
appropriate scale for the region. A single 
point of entry watershed is the drainage 
basin within whose boundaries all 
precipitation ultimately flows to the 
nearest single traditional navigable 
water, interstate water, or the territorial 
sea. There will likely be other 
traditional navigable waters, interstate 
waters, and ultimately the territorial 
seas further downstream from the 
"nearest” such water, and these further 
downstream waters would likely have 
larger w'atersheds, but the agencies 
determined that a reasonable 
interpretation of “in the region” is the 
watershed that drains to the nearest (i.e. 
first downstream) such water. Any 
nexus between other waters and an 


(a)(1) through (a)(3) water will be 
strongest with this nearest such water, 
and its drainage area is likely to be of 
a size commonly understood as a 
“region.” 

The agencies generally use available 
mapping tools that are based on the 
National Hydrography Dataset (NHD) to 
demarcate boundaries of the single 
point of entry watershed. This point of 
entry approach identifies a group of 
waters that flow to a single location and 
represents the scientifically appropriate 
sized area for conducting a significant 
nexus evaluation in most cases. In the 
arid West, the agencies recognize there 
may be situations where the single point 
of entry watershed is very largo, and it 
may be resource intensive to demarcate 
watershed boundaries and all relevant 
waters in the watershed. Under those 
circumstances, for practical 
administrative purposes the agencies 
could use the NHD mapping tool to 
demarcate catchments surrounding the 
water to be evaluated that, in 
combination, arc roughly the .size of the 
typical nearby 10-digil hydrologic unit 
code (HUC-IO) watershed. This 
combination of catchments would be 
used for conducting a significant nexus 
evaluation. Such an approach can help 
resolve some practical concerns about 
u.sing available mapping tools on very 
large single point of entry watersheds in 
the arid West. 

The watershed includes all lands, 
streams, wetlands, lako.s, and other 
waters within its boundaries. Only 
waters within the watershed that meet 
standards set ont in (a)(1) through (a)(7) 
of the propo.sod rule would be 
considered “waters of the United 
States.” In light of the scientific 
literature, the longstandiug approach of 
the agencies to implementation of the? 
CWA. and the statutory goals 
underpinning Justice Kennedy’s 
significant nexus framework, the 
watershed draining to the nearest {a}(l) 
through (a)(3) water is the appropriate 
“region” for a significant nexus 
analysis. 

ii. Similarly Situated 

Justice Kennedy provided guidance to 
the agencies that B.stab!ishing a 
significant nexus requires examining 
whether a water “alone or in 
combination with similarly situated 
[wetjlands in the region, significantly 
affect[sl the chemical, physical, and 
biological integrity of other covered 
waters more readily understood as 
‘navigable,’ ” 547 U.S. at 780. The 
proposed rule adopts the concept of the 
“alone or in combination with similarly 
situated waters” test. 
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The proposed regulation in the 
definition of “significant nexus’’ at 
(c)(7) clarifies that other waters, 
including wetlands, are similarly 
situated when they perform similar 
functions and are located sufficiently 
close together or sufficiently close to a 
‘water of the United States’ so that they 
can be evaluated as a single landscape 
unit with regard to their effect on the 
chemical, physical, or biological 
integrity of a water identified in 
paragraphs (a)(1) through (a)(3) This 
combination of functionality and 
proximity to each other or to a "water 
of the United States’’ meets the standard 
provided by Justice Kennedy. 

Examining both functionality and 
proximity also limits the "other waters” 
that can be aggregated for purposes of 
determining jurisdiction. 

It is appropriate to analyze the 
chemical, physical, or biological effects 
"other waters” perform individually or 
together with all similarly situated 
“other waters” in the region under 
Justice Kennedy' s standard. Today, the 
agencies are proposing to identify 
factors to apply in the determination of 
when "other waters” should he 
con.sidered either individually or as a 
single landscape unit for purposes of a 
significant nexus analysis. The agencies 
propose that "similarly situated” 
requires an evaluation of either a single 
water or group of waters (i.e., a single 
landscape unit) in the region that can 
reasonably be expected to function 
together in their effect on the chemical, 
physical, or biological integrity of 
downstream traditional navigable 
waters, interstate waters, or the 
territorial seas. 

In addition, the agencies propose that 
“other waters’' located close to a 
jurisdictional water are more likely to 
influence such waters and therefore, to 
affect the integrity of downstream (a)( 1 ) 
through (a)(3) waters. The.se “other 
waters.” which do not meet the 
proposed definition of adjacent waters, 
may be assessed together when 
determining on a case-specific basis 
whether a significant nexus exists, 
because of their similar functions and 
similar location in the landscape. 

Similarly situated waters may be 
identified as sufficiently dose together 
for purposes of this paragraph of the 
proposed regulation when they are 
within a contiguous area of land with 
relatively homogeneous soils, vegetation 
and landform (e.g,, plain, mountain, 
valley, etc.). As a general matter, it 
would be inappropriate, for example, to 
consider “other waters” as “similarly 
situated” if these “other waters” are 
located in different landforms, have 
different elevation profiles, or have 


different soil and vegetation 
characteristics, unless the “other 
waters” perform similar functions and 
are located sufficiently close to a "water 
of the United States” to allow them to 
consistently and collectively function 
together to affect an {a)(l) through {a)(3) 
water. In determining whether other 
waters are sufficiently close to each 
other or to a water of the United Slates, 
the. agencies would also consider 
hydrologic connectivity to each other or 
a jurisdictional water. 

In determining whether groups of 
other waters perform “similar 
functions” the agencies would also 
consider functions such as habitat, 
water storage, sediment retention, and 
pollution sequestration. These and other 
relevant considerations would be used 
by the agencies to document the 
hydrologic, gcomorphic and ecological 
characteristics and circumstances of the 
waters. Examples include: 
documentation of chemical, physical, 
and biological interactions of the 
similarly situated “other waters;” aerial 
photography; topographical or terrain 
maps and information; other available 
geographic information systems (GIS) 
data; National Wetlands Inventory 
Maps; and state and local information. 
The evaluation would use any available 
site information and pertinent field 
observations where available, relevant 
scientific studies or data, or other 
relevant jurisdictional determinations 
that have been completed in the region. 

Under the proposed rule, the agencies 
would assess the combined effects of 
similarly situated “other waters” in the 
region on the chemical, physical, or 
biological integrity of (a)(1) through 
(a)(3) waters in conducting a significant 
nexus analysis. The factors identified 
above would be used by the agencies in 
determining “other waters” in the 
region that are similarly situated and 
should, therefore, be considered 
together in conducting a significant 
nexus analysis. The agencies recognize 
that consideration of these factors will 
often limit aggregation of “other waters” 
for purposes of assessing significant 
nexus or will require that “other 
waters” be considered individually with 
no aggregation. 

iii. Significant Nexus 

The agencies propose to define the 
term "significant nexus” consistent with 
language in SWANCCand Rapanos. The 
proposed definition recognizes that not 
all waters have this requisite connection 
to traditional navigable waters, 
interstate waters, or the territorial seas 
sufficient to be determined 
jurisdictional. Justice Kennedy was 
clear that waters with a significant 


nexus must significantly affect (he 
chemical, physical, or biological 
integrity of a downsti'eam navigable 
water and that the requisite nexus must 
be more than “speculative or 
insubstantial.” Rapanos, at 780, and the 
agencies propose to define significant 
nexus in precisely those terms. 

It is important to note that in 
Rapanos, Justice Kennedy did not 
conclude that the wetlands adjacent to 
tributaries in the cases before the Court 
were not “waters of the United States.” 
Rather, Justice Kennedy concluded that 
the proper inquiry to determine their 
jurisdictional status — whether or not the 
wetlands had a “significant nexus” — 
had not been made by the Corps or the 
courts below. Justice Kennedy stated 
that in both the consolidated cases 
before the Court the record contained 
the types of evidence relevant to the 
determination of a significant nexus 
according to the principles he 
identified. Justice Kennedy stated 
“[m]uch the same evidence should 
permit the establishment of a significant 
nexus with navigable-in-fact waters, 
particularly if supplemented by further 
evidence about the significance of the 
tributaries to which the wetlands are 
connected,” Id. Thus. Justice Kennedy 
concluded that “the end result in these 
cases and many others to bo considered 
by the Corps may be the same as that 
suggested by the dissent, namely, that 
the Corps’ assertion of jurisdiction is 
valid,” See Appendix B, Legal Analysis, 

The agencies will determine whotner 
the water they are evaluating, in 
combination with other similarly 
situated waters in the region, has a 
significant nexus to the nearest 
traditional navigable water, interstate 
water or the territorial seas. Functions of 
waters that might demonstrate a 
significant nexus include .sediment 
trapping, nutrient recycling, pollutant 
trapping and filtering, retention or 
attenuation of flood waters, runoff 
storage, export of organic matter, export 
of food resources, and provision of 
aquatic habitat. A hydrologic 
connection i.s not necessary to establish 
a significant nexus, because, as Justice 
Kennedy stated, in some cases the lack 
of a hydrologic connection would be a 
sign of the water's function in 
relationship to the traditional navigable 
water, interstate w'atcr or the territorial 
seas. These functional relationships 
include retention of flood waters or 
pollutants that would otherwise flow 
downstream to the traditional navigable 
water, interstate water or the territorial 
seas. See 547 U.S. at 775 (citations 
omitted) (J. Kennedy) (“it may be the 
absence of an interchange of waters 
prior to the dredge and fill activity that 
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makes protection of the wetlands 
critical to the statutory scheme”). For 
example, a report that reviewed the 
results of multiple scientific studies 
concluded that depressional wetlands 
lacking a surface outlet functioned 
together to significantly reduce or 
attenuate flooding. Report at 5-26 
{citing A. Bullock and M, Acreman, 
"The Role of Wetlands in the 
Hydrological Cycle,” Hydrology and 
Earth System Sciences 7:358-389 
(2003)). 

When evaluating an “other water” 
individually or cumulatively for the 
presence of a significant nexus to an 
(a)(1) through (a)(3) water, there are a 
variety of factors that can be considered 
that will influence the chemical, 
physical, or biological connections the 
“other water” has with the downstream 
(a)(lj through {a){3) water. The 
likelihood of a significant connection is 
greater with increasing size and 
decreasing distance from the identified 
(a)(1) through (a)(3l water, as well as 
with increased density of the “other 
waters” for “other waters” that can be 
considered in combination with 
similarly situated waters. 

Evidence of chemical connectivity 
and the effect on waters can be found by 
identifying: Whether the properties of 
the water in question are similar or 
dissimilar to an identified (aKl) through 
(aK3) water; signs of retention, release, 
or transformation of nutrients or 
pollntants; and the effect of landscape 
position on the strength of the 
connection tn the nearest “water of the 
United States,” and through it to an 
(a)(1) through (a)(3) water. In addition, 
relevant factors influencing chemical 
connectivity include hydrologic 
connectivity (see physical factors, 
below), surrounding land use and land 
cover, the landscape setting, and 
deposition of chemical constituents [e.g. 
acidic deposition). 

Evidence of physical connectivity and 
the effect on (a)(1) through {a}(3) waters 
can he found hy identifying evidence of 
physical connections, such as flood 
water or sediment retention (flood 
prevention). Presence of indicators of 
hydrologic connections between the 
other water and jurisdictional water are 
also indictors of a physical connection. 
Factors influencing physical 
connectivity include rain intensity, 
duration of rain events or wet season, 
soil permeability, and distance of 
hydrologic connection between the 
“other water” and the (a)(1) through 
(a)(3) water, depth from surface to water 
table, and any preferential flowpaths. 

Evidence of biological connectivity 
and the effect on waters can he found by 
identifying; resident aquatic or semi- 


aquatic species present in the “other 
water” and the tributary system (e.g., 
amphibians, aquatic and semi-aquatic 
reptiles, aquatic birds); whether those 
species show life-cycle dependency on 
the identified aquatic resources 
(foraging, feeding, nesting, breeding, 
spawning, use as a nursery area, etc.): 
and whether there is reason to expect 
presence or dispersal around the “other 
water,” and if so whether such dispersal 
extends to the tributary system or 
beyond or from the tributary system to 
the “other water.” Factors influencing 
biological connectivity include species' 
life history traits, species’ behavioral 
traits, dispersal range, population size, 
timing of dispersal, distance between 
"other water” and an {a)(l) through 
(a)(3) water, the presence of habitat 
corridors or harriers, and the number, 
area, and spatial distribution of habitats. 
Non-aquatic species or species such as 
non-resident migratory birds that are not 
demonstrating a life cycle dependency 
on the identified aquatic resources are 
not evidence of biological connectivity 
for purposes of this rule. 

When making a jurisdictional 
determination for an “other water,” the 
administrative record will include 
available information supporting the 
determination. In addition to location 
and other descriptive information 
regarding the water at issue, the record 
will include a clear explanation of the 
rationale for the jurisdictional 
conclusion and a description of the 
information used to determine whether 
the “other water” has a significant 
nexus. Information relevant to a finding 
that an “other water” alone or in 
combination with similarly situated 
“other waters” in the region can come 
from many sources. Such information 
need not always be specific to the water 
whose jurisdictional status is being 
evaluated. Regional and national studies 
of the .same type of water or similarly 
situated waters can help to inform a 
significant nexus analysis as Inng as 
they are applicable to the water being 
evaluated. Information derived from 
field observation is not required in cases 
where a “desktop” analysis can provide 
sufficient information to make the 
requisite findings. However, for more 
complex or difficult jurisdictional 
determinations, it may be helpful to 
supplement such information with field 
observation. 

The agencies solicit comment 
regarding this approach to “other 
waters,” recognizing that a case-specific 
analy.sis of significant nexns is resource- 
intensive for the regulating agencies and 
the regulated community alike. In 
addition, the agencies solicit comment 
on additional scientific research and 


data that might further inform decisions 
about “other waters.” In particular the 
agencies solicit information about 
whether current scientific research and 
data regarding particular types of waters 
are sufficient to support the inclusion of 
subcategorie.s of types of “other waters,” 
either alone or in combination with 
similarly situated waters, that can 
appropriately be identified as always 
lacking or always having a significant 
nexus. 

iv. Additional Request for Public 
Comment on “Other Waters” 

As stated above, significant goals of 
the agencies in developing this 
proposed rule are to provide greater 
clarity, certainty, and predictability to 
the public as to what waters are and are 
not subject to the jurisdiction of the 
CWA. The agencies will achieve these 
goals consistent with the CWA, as 
interpreted by the Supreme Court, and 
as supported by the best available 
science. The agencies also will fulfill 
their responsibility to the CWA's 
nbjectives and policies to protect water 
qnality. public health, and the 
environment. 

The agencies acknowledge that there 
may he more than one way to determine 
which waters are jurisdictional as 
“other waters,” This proposal is for a 
case-specific analysis of whether “other 
waters,” including wetlands, alone, or 
in combinatinn with other similarly 
situated waters located in the same 
region, have a significant nexus to a 
traditional navigable water, interstate 
water, or the territorial seas. The 
agencies make this proposal based on an 
analysis of the current state of the 
science available to them. In this 
proposal, the agencies continue to 
solicit additional science (peer-reviewed 
whenever possible) that could lead to 
greater clarity, certainty, and 
predictability of which waters are and 
are not within the jurisdiction of the 
CWA. 

To best meet their goals and 
responsibilities, the agencies solicit 
comment and information on the state 
of the science, and its relation to the 
CWA and the ca.solaw. to determine if 
there are opportunities to provide 
greater clarity, certainty, and 
predictability for establishing 
jurisdiction over “other waters.” This 
includes the possibility of determining 
that additional waters .should he 
jurisdictional by rule such as in 
paragraphs (a)( 1 ) through (a)(6), and the 
possibility that additional waters should 
be excluded from jurisdiction by rule 
such as in section (b). The agencies’ 
decision on how best to address 
jurisdiction over “other waters” in the 
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final rule will be informed by the final 
version of the Report and other available 
scientific information. 

The agencies request public comment 
on whether these alternative approaches 
present options for determining the 
jurisdictional status of “other waters” 
that could rely less, or not at all, on 
case-specific analysis of whether waters 
are similarly situated for conducting a 
significant nexus analysis. Possible 
alternative options to the case-specific 
determination in the “other waters” 
proposal are described below. The 
agencies might adopt any combination 
of today's “other waters” proposal and 
the alternative options for the final rule, 
after considering public comment and 
the evolving scientific literature on 
connectivity of waters. 

The agencies solicit comment on how 
the agencies propose to find “other 
waters” to be similarly situated in this 
proposed rule, whether other methods 
of identifying similarly situated "other 
waters" would be reasonable, and 
whether no “other waters” should be 
determined to bo similarly situated, In 
each instance, the comments should 
address how the actions of the agencies 
would bo consistent with the science, 
including any science not currently 
before the agencies, the CWA, and the 
caseiaw. 

The agencies considered multiple 
approaches and options for how best to 
address whether “other waters" were 
jurisdictional under the CWA. In 
addition to the case-specific analysis in 
the proposal, the agencies seek 
comment on the following alternatives: 

1. Determine by rule that “other 
waters" are similarly situated in certain 
areas of the country. 

The case-specific analysis in the 
proposed rule approaches the question 
of what “other waters” are similarly 
sitviatod for purposes of aggregation in 
the same manner throughout the U.S. 
The agencies could determine by rule 
that "other waters” are similarly 
situated in only certain areas of the 
country, and not in other areas. Under 
this option, the agencies would identify 
ecological regions (ecoregions] which 
contain "other waters” that are 
“similarly situated” as provided in the 
proposed rule. Where waters are 
determined to be similarly situated, 
those waters are aggregated for 
evaluation of whether they have a 
significant nexus to a traditional 
navigable water, interstate water, or the 
territorial seas. The agencies expect that 
determining all “other waters” within 
an ecoregion to bo similarly .situated 
would re.solt in these “other waters” 
being determined to have a significant 
nexus and being found jurisdictional, 


Waters not located in these identified 
ecoregions or other specified areas 
would be determined to not be similarly 
situated and their effects would not be 
aggregated for purposes of a significant 
nexus determination. The result of not 
finding waters to be similarly situated 
would most likely be a finding of no 
significant nexus and no jurisdiction. 
The agencies particularly seek comment 
on whether the science supports 
differing approaches with respect to 
which “other waters” are similarly 
situated in certain areas of the U.S based 
on distinguishing factors in those areas. 

The agencies mso request comment on 
factors that could lead “other waters” to 
be aggregated in some areas hut 
analyzed individually in other areas for 
purposes of informing a case-specific 
significant nexus analysis. The agencies 
request comment on whether some 
resource types are more or less likely to 
be similarly situated than others, and if 
there are ways to identify regions within 
which aggregation of “other waters” 
would be routinely applied rather than 
a case-specific determination. The 
agencies also request comment about 
whether “other waters” that are not 
found in identifiable mapped regions 
should he analyzed individually on a 
case-specific basis for a significant 
nexus, aggregated in some other way for 
a significant nexus analysis, or 
categorically excluded from jurisdiction. 

An ecoregion is an area within the 
United States that includes generally 
similar ecosystems and that has similar 
types, qualities, and quantities of 
environmental resources. (f.M. Omernik, 
“Perspectives on the Nature and 
Definition of Ecological Regions,” 
Environmental Management 
34(Supplemenl 1):S27-S38 (2004)). 
Ecoregions cover relatively large areas ef 
land or water, and contain 
characteristic, geographically distinct 
assemblages of natural communities and 
species. The biodiversity of flora, fauna 
and ecosystem.s that characterize an 
ecoregion lends to be distinct from that 
of other ecoregions. (/d.) 

Level III ecoregions are the second 
most detailed level of ecoregions 
nationally, with 105 Level III ecoregions 
in the conterminous United States, and 
have been refined over the years in 
several state-level projects conducted in 
collaboration with the EPA and other 
Federal and State agencies. U.S. 
Environmental Protection Agency, 

“Level III Ecoregions of the Continental 
United States,” map scale 1:7.500.000 
(Corvallis, OR; U.S. EPA — National 
Health and Environmental Effects 
Research Laboratory. 2013), available at 
http://www.epa.gov/wed/pages/ 
ecoregjons/}eve!ju jv.htjn. For this 


reason, the agencies consider Level III 
ecoregions to be the most appropriate 
iovol for analysis. The “other waters” in 
these ecoregions are within a contiguous 
area of land with relatively 
homogeneous soils, vegetation and 
landform (e.g., plain, mountain, valley, 
etc.), and generally provide similar 
functions to the downstream traditional 
navigable waters, interstate waters, or 
the territorial seas, A possible list of 
Level ni ecoregions where waters are 
similarly situated and aggregation could 
be used include: 

1 . Coast Range 
4. Cascades 

6. Central California Foothills and 
Coastal Mountains 

7. Central California Valley 

8. Southern California Mountains 

9. Eastern Cascades Slopes and Foothills 

10. Columbia Plateau 
27, Central Great Plains 

34. Western Gulf Coastal Plain 
42, Northwestern Glaciated Plains 
44. Nebraska Sand Hills 

46. Northern Glaciated Plains 

47. Western Com Belt Plains 

48. Lake Agassiz Plain 

50. Northern Lakes and Forests 

51, North Central Hardwood Forests 
59. Northeastern Coastal Zone 

63. Middle Atlantic Coastal Plain 
65. Southeastern Plains 
75. Southern Coastal Plain 
78. Klamath Monntains/California High 
North Coast Range 
81. Sonoran Basin and Range 

83. Eastern Great Lakes Lowlands 

84. Atlantic Coastal Pine Barren,? 

85. Southern California/Northern Baja 
Coast 

See Map A in docket, 

The agencies would consider the 
"other waters" in a single point of entry 
watershed in these identified ecoregions 
as similarly situated for purposes of 
aggregation for a significant nexus 
analysis. The agencies expect that this 
approach would lead to all similarly 
situated other waters within single point 
of entry watersheds within an ecoregion 
being found jurisdictional through case- 
specific analysis of significant nexus. 
Alternately, the agencies could 
determine that the similarly situated 
waters within each ecoregion have a 
significant nexus and are jurisdictional 
by rule and therefore do not require a 
case-specific significant nexus analysis. 

The agencies request comment on the 
list of ecoregions above and whether 
this list is appropriate, and whether 
there are other ecoregions or distinct 
areas that should be included or 
excluded from this list. This list does 
not include regions in Alaska or Hawaii 
and the agencies request comment on 
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appropriate regions to use to analyze 
“other waters’’ in those states. The 
agencies also request comment on 
whether using Level III ecoregions is 
appropriate or whether a finer gradation 
of ecoregions would be more 
appropriate. 

"The factors the agencies used in 
developing the list above are: 

a. Density of “other waters” such that 
there can be periodic surface hydrologic 
connections among the waters, for 
example in West Coast vernal pools. 

h. Soil permeability and surtace or 
shallow subsurface flow such that the 
“other waters” can be considered 
hydrologically connected, such as many 
Texas coastal prairie wetlands. 

c. Water chemistry which indicates 
that the “other w'alers” are part of the 
same system and influenced by the 
same processes. 

d. Physical capacity of “other waters” 
to provide flood and sediment retention; 
this is a case where several small 
wetlands together may have a different 
effect than a single large wetland 
providing the same function, for 
example prairie potholes in the 
Missouri Coteau. 

e. Co-location of waters to each other 
or similarly to the tributary system such 
that their cumulative and additive 
effects on pollutant removal through 
parallel, serial, or .sequential processing 
are apparent, such as the role of 
pocosins in maintaining water quality in 
estuaries. 

f. “Other waters” that are sufficiently 
near each other or the tributary system 
and thus function as an integrated 
habitat that can support the life cycle of 
a specie,? or more broadly provide 
habitat to a large number of a single 
species. 

The agencies request comment on the 
factors above and whether this list of 
factors is appropriate, and whether there 
are other factors that should be included 
or excluded from this list, Comments 
.should address the science that supports 
each comment. 

In addition to ecoregions, another 
method of mapping boundaries where 
water.s could be considered to be 
similarly sitnated for a significant nexus 
analysis would be to rely on hydrologic- 
landscape regions, Hydrologic- 
landscape regions are groups of 
watersheds that are clustered together 
on the basis of similarities in land- 
surface form, geologic texture, and 
climate characteristics. (D.M. Wolock. et 
ah “Delineation and Evaluation of 
Hydrologic-Landscape Regions in the 
United States Using Geographic 
Information System Tools and 
Multivariate Statistical Analyses,” 
Environmental Management 


34(Supplement 1):S71-S88 (2004)). 
Hydrologic-landscape regions are based 
on a concept that reflects fundamental 
hydrologic processes that are expected 
to affect water quality and other 
environmental characteristic,?. 

The agencies seek comment on the 
technical bases for using ecoregions and 
hydrologic-landscape regions under this 
option. Commenters may also address 
whether some other method or 
combination of methods (certain 
ecoregions and hydrologic-landscape 
regions, for example) of mapping 
geographic boundaries is better 
supported by the science. Comments 
should also address whether and how 
this option is consistent with the 
science and the caselaw. 

If the agencies choose to determine by 
rule that “other waters” in certain 
ecoregions or other geographic 
boundaries are similarly situated, the 
agencies could also determine that 
waters not located in identified 
ecoregions or otherwise specifically 
Identified areas are not similarly 
situated for purposes of establishing a 
significant nexus and jurisdiction. The 
agencies also request comment on 
whether “other waters” that are not 
found in identifiable mapped ecoregions 
or other areas should be analyzed 
individually on a case-specific basis for 
determining a significant nexus, and on 
w’hether or not case-specific analysis of 
whether there arc similarly situated 
“other waters” in the area is advisable. 

2. Determine by rule that certain 
additional subcategories of waters 
would be jurisdictional rather than 
addressed with a case-specific analysis, 
and that other subcategories of waters 
would be non-jurisdictional. 

The agencies conid choose to 
determine that there is science available 
to determine by rule that certain 
additional subcategories of “other 
waters” arc similarly situated and have 
a significant nexus and are 
jurisdictional by rule rather than 
addressed with a case-sperufic 
significant nexus analysis under 
paragraph {a)(7). Such an approach 
wonld lead to certain subcategories of 
“other waters” being determined 
jurisdictional in the same way that 
waters under paragraphs (a)( 1 ) through 
(a)(6) are juri.sdictional without a case- 
specific significant nexus analysis. 

Under this option the agencies could 
determine that waters such as prairie 
potholes. Carolina and Delmarva bays, 
pocosins, Texas coastal prairie 
wetlands, western vernai pools, and 
perhaps other categories of waters, 
either alone or in combination with 
other waters of the same type in a single 
point of entry watershed, have a 


significant nexus and are jurisdictional 
by rule. See Appendix A, Part 11, iii.C(l). 
These waters would not require a case- 
specific significant nexus analysis to 
determine jurisdiction. 

In addition, the agencies could 
determine that other subcategories of 
waters are not jurisdictional and lack a 
significant nexus to an (a)(1) through 
(a)(3) water. Under this option the 
agencies could conclude that “other 
waters” such as playa lakes in the Great 
Plains, even in combination with other 
playa lakes in a single point of entry 
watershed, lack a significant nexus and 
therefore are not jurisdictional. See 
Appendix A, Part 11, iii.C(l). 

Under this approach, where a playa 
lake, or other excluded category of 
water, would be within a category 
established by paragraphs {a)(l) through 
(a)(6) of the proposed rule (e.g., the 
playa i.s an interstate water or the playa 
is adjacent to an (a)(1) through (a)(5} 
water), the playas would be 
jurisdictional. (SeeR.W. Tiner. 
“Geographically Isolated Wetlands of 
the United States,” Wetlands 23(3);494- 
516 (2003); M.G. Forbes, et al., 

“Nutrient Transformation and Retention 
hy Coastal Prairie Wetlands, Upper Gulf 
Coast, Texas,” Wetlands 32(4); 705-715 
{ 2012 }). 

The agencies seek comment on how 
they should categorize the remaining 
“other waters,” The agencies seek 
comment on whether these remaining 
“other waters” should be non- 
jurisdictional because they would lack a 
significant nexus to a traditional 
navigable water, interstate water, or the 
territorial seas. 

There is substantial value to the 
regulated public and all other 
stakeholders in providing increased 
certainty regarding which "other 
waters” ore jurisdictional and which are 
not. By expanding tlie categories of 
waters determined jurisdictional and 
expanding the categories ofwaters not 
categorized as jurisdictional, the 
agencies can better address the clarity, 
certainty, and predictability goals of this 
rule. However, the agencies 
acknowledge that the science may not 
be sufficient today to conclusively 
determine whether all categories of 
other waters significantly affect the 
chemical, physical and biological 
integrity of (aKl) through {a)(3} waters. 
The agencies seek comment on the 
science used in support of the proposed 
rule, plus any additional science they 
should consider when determining 
jurisdiction. The agencies also seek 
comment on how Inconclusiveness of 
the science relates to the use of case- 
specific determinations. As the science 
develops, the agencies could determine 
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that additional categories of “other 
waters” ore similarly situated and have 
a significant nexus and are 
jurisdictional by rule, or that as a class 
they do not have such a significant 
nexus and might not be jurisdictional. 

If waters are categorized as non- 
jurisdictional because of a lack of 
science available today, the agencies 
request comment on how to best 
accommodate evolving science in the 
future that could indicate a significant 
nexus for these ‘‘other waters.” 
Specifically, the agencies request 
comment as to whether this should be 
done through subsequent rulemaking, or 
through some other approach, such as 
through a process established in this 
rulemaking. 

The agencies also seek comment on 
how the science supports retaining the 
case-specific determination for the 
remaining “other waters” that arc 
neither specifically included nor 
excluded from jurisdiction. Retaining 
the case-spccific analysis for these other 
waters would not enhance clarity of 
jurisdiction for these other waters, but it 
would retain the ability for a 
jurisdictional determination consistent 
with the objective of the CWA to restore 
and maintain the chemical, physical, 
and biological integrity of the nation’s 
waters. In the alternative, the agencies 
seek comment on whether it would be 
appropriate to categorize remaining 
"other waters” as not jurisdictional. The 
agencies specifically seek comment on 
how these “other waters” should be 
considered. 

3, Additional "other waters" 
approaches. 

The agencies request comment on 
additional "other waters" approaches 
considered, but not proposed by the 
agencies. 

The agencies could determine that no 
“other waters" are similarly situated, 
and all significant nexus analyses would 
he made on a case-specific basis for each 
individual "other water.” The agencies 
expect that this likely would result in 
few if any other waters being found 
jurisdictional, The agencies recognize 
that if they determine there are no 
similarly situated "other waters,” there 
are is.sues about consistency with 
existing scientific information and 
studies regarding the functional 
relationship of “other waters” of the 
same type, and their contribution to the 
chemical, physical, or biological 
integrity of streams, rivers, lakes, and 
similar water.s. There are also questions 
of how finding no “other waters” to be 
similarly situated reconciles with the 
portion of Justice Kennedy’.s opinion 
discussing "similarly situated” waters 
in the region that "significantly affect” 


the chemical, physical, or biological 
integrity of waters more traditionally 
understood as navigable. While the 
agencies do not propose to determine 
that no "other waters” are similarly 
situated and aggregated, the agencies 
specifically seek comment on whether 
and how choosing to find no "other 
waters” similarly situated would be 
consistent with the science, the CWA, 
and the caselaw. 

The agencies also considered and seek 
comment on all “other waters" in a 
single point of entry watershed being 
evaluated as a single landscape unit 
with regard to their effect on traditional 
navigable waters, interstate waters, and 
the territorial seas. 

The agencies seek comment that 
would inform a decision that these 
"other waters” in a single point of entry 
watershed perform similar functions 
and are located sufficiently close 
together or to a paragraph (a)(1) through 
(a)(5) water so that they can be 
aggregated and evaluated as a single 
landscape unit with regard to their 
effects on the nearest {a)(l) through 
{a)(3) water. Generally, the agencie.s 
anticipate that if the other waters in a 
single point of entry watershed are 
aggregated as a single unit, these waters 
would he determined to have a 
significant nexus and he jurisdictional. 

The agencies recognize that if they 
choose to aggregate all other waters in 
a single point of entry watershed, there 
likely is insufficient existing scientific 
information to support the 
determination that all “other waters” in 
watersheds across the nation are 
similarly situated as provided in (his 
rule and described in the casclaw. There 
are also questions of how determining 
“other waters” in a singic point of entry 
watershed to be similarly situated 
reconciles with the portion of Justice 
Kennedy’s opinion discussing 
"similarly situated” waters in the region 
that “significantly affect" the chemical, 
physical, or biological integrity of 
waters more traditionally understood as 
navigable. While the agencievS do not 
propose to determine that "other 
waters” in a single point of entry 
watershed are similarly situated and 
aggregated, the agencie.s seek comment 
on whether and how choosing to find 
such "other waters” similarly situated 
would be consistent with the science, 
the CWA, and the caselaw. 

The agencies’ determination will be 
informed by the final version of the 
Report and other available scientific 
information. 


I. Waters That Are Not “Wafers of the 
United States" 

The agencies' longstanding 
regulations exclude waste treatment 
systems designed to meet the 
requirements of the CWA and prior 
converted cropland from the definition 
of “waters of the United States.” The 
agencies propose no changes to these 
exclusions and therefore they would 
continue as a part of this rulemaking. 
The agencies also propose to codify for 
the first time longstanding practices that 
have generally considered certain 
features and types of waters not to be 
“waters of the United States.” Codifying 
these long-standing practices supports 
the agencies’ goals of providing greater 
clarity, certainty, and predictability for 
the regulated public and the regulators. 
Under today's proposal, the waters 
identified in section (b) as excluded 
would not be “waters of the United 
States,", even if they would otherwise 
fall within one of the categories in (a)( 1 ) 
through (a)(7). 

The agencies propose ministerial 
actions with respect to the placement of 
the two existing exemptions for waste 
treatment systems and prior converted 
cropland. They will be in proposed new 
section (b). For the waste treatment 
systems exclusion, the agencies propose 
to delete a cross-reference in the current 
language to an EPA regulation that is no 
longer in the Code of Federal 
Regulations, The parenthetical to be 
deleted states; "(other than cooling 
ponds as defined in 40 CFR 423.11(m) 
which also meet the criteria of this 
definition).” The agencies do not 
consider this deletion to be a 
substantive change to the waste 
treatment systems exclusion or how it. is 
applied. In fact, the agencies do not 
propose to make conforming changes to 
ensure that each of the existing 
definitions of the "waters of the United 
Slates” for the various CWA programs 
have the exact same language with 
respect to the waste treatment system 
exclusion. The regulations 
implementing the various CWA 
programs were promulgated and 
amended at different times and 
therefore there arc some differences in 
language. For example, compare EPA’s 
regulations for the section 402 program, 
40 CFR 1 22.2 with the Corps’ 
regulations for the 404 program, 33 CFR 
328.3. The agencies do not propose to 
address the substance of the waste 
treatment system exclusion and thus 
will leave each regulation as is with the 
exception of deleting the cross- 
reference. 

In addition, this regulation does not 
address or change in any way the many 
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statutory exemptions from CWA 
permitting requirements. The proposed 
rule does not affect any of the 
exemptions provided by CWA section 
404(f], including those for normal 
farming, silviculture, and ranching 
activities. CWA section 404(f): 40 CFR 
232.3; 33 CFR 323.4. The proposed rule 
also docs not address or change the 
statutory and regulatory exemptions 
from NPDES permitting requirements 
such as those for agricultural 
stormwater discharges, return flows 
from irrigated agriculture, or the status 
of water transfers. CWA section 402(1)(1) 
(exempting discharges composed 
entirely of return flows from irrigated 
agriculture from section 402 permit 
requirements); CWA section 
502{14)(excluding agricultural 
stormwater discharges arid return flows 
from irrigated agriculture from the term 
point source.): 40 CFR 122.3(f) 
(excluding return flows from irrigated 
agriculture from the NPDES program); 

40 CFR 122.2 (excluding return flows 
from irrigated agriculture or agricultural 
storm water runoff from the terra point 
source.). 

Finally, in new paragraphs (b)(3) 
through (5), iho agencies propose, for 
the first time by rule, to exclude some 
waters and features that the agencies 
have by longstanding practice generally 
considered not to be "waters of the 
United States.” Specifically, the 
agencies propose that the following are 
not “waters of the United Stato>s" 
notwithstanding whether they would 
otherwise be jurisdictional under 
section (a): 

• Ditches that are excavated wholly 
in nplands, drain only uplands, and 
have less than perennial flow. 

• Ditches that do not contribute flow, 
either directly or through another water, 
to a traditional navigable water, 
interstate water, the territorial seas or 
impoundment, 

• The following features: 

0 Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

Artificial lakes or ponds created by 
excavating and/or diking dry land and 
used exclusively for such purposes as 
stock watering, irrigation, settling 
basins, or rice growing; 

Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

O Small ornamental waters created by 
excavating and/or diking dry land for 
primarily aesthetic reasons; 

Water-filled depres,sions created 
incidental to construction activity; 


o Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

o Gullies and rUls and non-wetland 
swales. 

Most of these features and waters 
have been identifled hy the agencies as 
generally not “waters of the United 
Stales” in previous preambles or 
guidance documents. The agencies' 
have always preserved the authority to 
determine In a particular case that any 
of these waters are a "water of the 
United Slates.” One of the agencies’ 
goals in this proposed rule is to increase 
clarity and certainty about the scope of 
"waters of the United States." To that 
end, the agencies propose not simply 
that these features and waters are 
“generally” not “waters of the United 
States,” but that they are expressly not 
“waters of the United States" by rule. 
The agencies would not retain the 
authority to determine that any of these 
waters was a “water of the United 
States” because it would otherwise he 
jurisdictional under section (a). For 
example, the agencies could not find 
that a water had a significant nexus and 
was an “other waters” under paragraph 
(a)(7), or that it was an interstate water 
under paragraph (a)(2). These waters 
would not he jurisdictional by rule. 

In determining that these features and 
waters are not "waters of the United 
States." the agencies are by the 
decisions of the Supreme Court. In 
i?ivers/de Dayview, the Supreme Court 
deferred to the agencies’ regulations and 
noted the difficulty of drawing lines 
identifying where waters end. The 
pinrality opinion in Rapanos also noted 
that there were certain features that 
were not primarily the focus of the 
CWA. See 547 U.S. at 734. In this 
section of the proposed rule, the 
agencies are drawing lines and 
concluding that certain waters and 
features are not subject to the 
jurisdiction of the Clean Water Act 

A similar list of waters and features 
not generally "waters of the United 
States” was provided by the Corps in a 
1986 preamble to the existing rule 
defining “waters of the United Slates” 
(51 FR 41206, 41217, November 13. 

1 986) and by the EPA in a 1988 
preamble (53 FR 20764. June 6, 1988). 

In today’s proposed mle, the agencies 
have clarified and added to the list in 
order to provide a full description of the 
waters that will not be “waters of the 
United Stales” by rule. The agencies 
have never interpreted “waters of the 
United States” to include groundwater 
and the proposed rule explicitly 
excludes groundwater, inclnding 
groundwater drained through 
subsurface drainage systems. 


In clarifying the list of waters not 
subject to CWA jurisdiction, the 
agencies did not include “puddles" 
from the lists of waters generally not 
considered jurisdictional in previous 
preambles or guidance documents. This 
is not because puddles are considered 
jurisdictional, it is because "puddles” is 
not a sufficiently precise hydrologic 
term or a hydrologic feature capable of 
being easily understood. Because of the 
lack of common understanding and 
precision inherent in the term 
"puddles,” the agencies determined that 
adding puddles would be contrary to 
the agencies’ stated goals of increased 
clarity, predictability, and certainty. In 
addition, one commonly understood 
meaning for the term "puddle” is a 
relatively small, temporary pool of 
water that forms on pavement or 
uplands immediately after a rainstorm, 
snow melt, or similar event. Such a 
puddle cannot reasonably be con.sidered 
a water body or aquatic feature at all, 
because usually it exists for only a brief 
period of time before the water in the 
puddle evaporates or sinks into the 
ground. Puddles of this sort obviously 
are not, and have never been thought to 
he, waters of the United States snbject 
to CWA jurisdiction. Listing pnddlos 
also could have created the 
misapprehension that anything larger 
than a puddle was jurisdictional. 'Phat is 
not the agencies’ intent, 

Gullies are relatively deep channels 
that are ordinarily formed on valley 
sides and floors where no channel 
previously existed. They are commonly 
fonnd in areas with low-density 
vegetative cover or with soils that are 
highly erodible. See, e,g., N,C. Brady 
and R.R, Weil, The Nature and 
Properties of Soils. 13lh Edition (Upper 
Saddle River, Nf; Prentice Hall. 2002), 
RilLs are formed by overland water flows 
eroding the soil surface during rain 
storms. See, e.g., L.B. Leopold, A View 
of the River (Cambridge: Harvard 
University Press, 1994). Rills are less 
permanent on the landscape than 
streams and typically lack an OHWM, 
whereas gullies are younger than 
streams in geologic age and also 
typically lack an OHWM; time has 
shaped streams into geographic features 
distinct from gullies and rills. See. e.g., 
American Society of Civil Engineers, 
Task Committee on Hydrology 
Handbook. Hydrology Handbook (ASCE 
Publications, 1996). ^ 

The twm main processes that result in 
the formation of gullies are dowmeutting 
and headcutting, which are forms of 
longitudinal (incising) erosion. These 
actions ordinarily result in erosional 
cuts that are often deeper than they are 
wide, with very steep hanks, often small 
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beds, and typically only carry water 
during precipitation events. The 
principal erosionai processes that 
modify streams are also downcutting 
and headcutting. In streams, however, 
lateral erosion is also very important. 
The result is that streams, except on 
steep slopes or where soils are highly 
erodihle, are characterized by the 
presence of bed and hanks and an 
OHWM as compared to typical erosionai 
features that are more deeply incised. It 
should he noted that some ephemeral 
streams are called “gullies” or the like 
when they are not “gullies" in the 
technical sense; such streams where 
they are tributaries under the proposed 
definition would be considered “waters 
of the United States," regardless of the 
name they are given locally. The 
agencies request comment on how they 
could provide greater clarity on how to 
distinguish between erosionai features 
such as gullies, which are excluded 
from jurisdiction, and ephemeral 
tributaries, which are categorically 
jurisdictional. 

Non-wetland natural and man-made 
swales would not he "waters of the 
United States” under this proposal. In 
certain circumstances, however, swales 
include areas that meet the regulatory 
definition of “w'etlands.” Swales 
generally are considered wetlands when 
they meet the applicahle criteria in the 
Corps o/ Engineers Wetland Delineation 
Manual and the appropriate regional 
supplement to that Wetland Delineation 
Manual. Wetland swales would bo 
evaluated as adjacent waters under 
proposed (a)(6) or as “other waters” 
under proposed (a)(7) depending upon 
whether they meet the proposed 
definition of adjacent. Swales are 
distinct from streams in that they are 
non-channelized, shallow trough-like 
depressions that carry water mainly 
during rainstorms or snowmelt. Report 
at A-19. Swales typically lack the 
OHWM that is characteristic of 
jurisdictional streams. The agencies 
request comment on how they could 
provide greater clarity on how to 
distinguish swales, which are excluded 
from jurisdiction, and ephemeral 
tributaries, which are categorically 
jurisdictional, 

Finally, under paragraphs (b)(3) and 
{b)(4), the agencies propose to clearly 
exempt from the definition of “waters of 
the United States” two types of ditches; 
(1) Ditches that are excavated wholly in 
uplands, drain only uplands, and have 
less than perennial flow, and (2) ditches 
that do not contribute flow, cither 
directly or through another water, to a 
water identified in paragraphs (a)( 1 ) 
through (4). 


The agencies have long distinguished 
between ditches that are "waters of the 
United States” and ditches that are not 
“waters of the United States.” In a 1986 
Corps preamble and a 1988 EPA 
preamble, the agencies each stated that 
they generally do not consider non-tidal 
drainage and irrigation ditches 
excavated on dry land to he “waters of 
the United States.” 51 FR41217, 
November 13, 1986, 53 FR 20764, June 
6. 1988. More recently, the agencies 
have stated that they generally would 
not assert jurisdiction over “Ditches 
(including roadside ditches) excavated 
wholly in and drainii^ only uplands 
and that do not carry a relatively 
permanent flow of water.” “Clean Water 
Act Jurisdiction Following the Supreme 
Court’s Decision in Rapanos v. United 
States and Carabell v. United States” 
(Dec. 2. 2008) at 1. 12 (2008 Rapanos 
guidance). 

The agencies recognize that there 
have been Inconsistencies in practice 
implementing agency policy with 
respect to ditches and this proposed 
rule is designed to improve clarity, 
predictabilily, and consi.stency. With 
thi.s proposal, the agencies would no 
longer rely on "generally not” 
jurisdictional hut would clearly 
establish that specific types of ditches 
are not “waters of the United States” by 
rule. Other ditches not excluded under 
paragraphs (b)(3) or (b)(4). if they meet 
the new proposed definition of 
“tributary” would continue to be 
"waters of the United States,” as they 
have been under the longstanding 
implementation of the statute and 
regulations by the agencies. 

The first type of Jitch that is excluded 
needs to meet all three criteria: ( 1 ) It is 
excavated wholly in uplands: (2) it 
drains only uplands, and (3) it has less 
than perennial flow. Ditches that are 
excavated wholly in uplands means 
ditches that at no point along their 
length are excavated in a jurisdictional 
wetland (or other water). Members of 
the public should consider whether a 
wetland is jurisdictional before 
constructing a ditch that would drain 
the wetland and connect either directly 
or through other waters to an (a)(1) 
through (a)(3) water. The ditch must 
also contain less than perennial flow to 
be excluded under this proposed 
provision. Perennial flow means that (he 
flow in the ditch ocenrs year-round 
under normal circumstances; therefore, 
excluded ditches must be dug only in 
uplands, drain only uplands, and have 
ephemeral or intermittent flow. As 
noted above, the 2008 Rapanos 
guidance stated that the agencies 
generally would not assert jurisdiction 
over “ditches (including roadside 


ditches) excavated whollj'' in and 
draining only uplands and that do not 
carry a relatively permanent flow of 
water.” The agencie.s recognize that the 
term “relatively permanent” does not 
align with more commonly understood 
technical descriptions of flow regime. 
The agencies therefore believe it is 
appropriate to clarify the extent of this 
exclusion u.sing the flow regime terms 
that are familiar to the public and 
agency field personnel. The agencies 
request comment on this formulation of 
the ditch exclusion. The agencies 
specifically seek comment on the 
appropriate flow regime for a ditch 
excavated wholly in uplands and 
draining only uplands to be covered by 
the exclusion in paragraph {b){3). In 
particular, the agencies seek comment 
on whether the flow regime in such 
ditches should be less than intermittent 
flow or whether the flow' regime in such 
ditches should be less than perennial 
flow as proposed, 

The other type of ditch that would not 
be a “water of the United States” is a 
ditch that does not contribute flow, 
either directly or through another water, 
to a water identified in paragraphs (a)(1) 
through (4), Essentially, ditches that do 
not contribute flow to the tributary 
system of a traditional navigable water, 
interstate water or territorial sea would 
not be “waters of the United vStates,” 

It is important to note, however, that 
even when nut jurisdictional water-s, 
these non-wetland swalos, gullies, rills 
and specific types of ditches may still be 
a surface hydrologic connection for 
purposes of the proposed definition of 
adjacent under paragraph (a)(6) or for 
purposes of a significant nexus analysis 
under paragraph {a)(7). For example, a 
wetland may ho a “water of the United 
Stales,” meeting the proposed definition 
of “neighboring” bccniiso it is connected 
to such a tributary by a non- 
jurisdictional ditch that does not meet 
the definition of a “tributary,” In 
addition, these geographic feature,? may 
function as “point sources" under CWA 
section 502(14)), such that discharges of 
pollutants to waters through these 
features would be subject to other CWA 
regulations (e.g., CWA .section 402). 

IV. Related Acts of Congress, Executive 
Orders, and Agency Initiatives 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

Under Executive Order 12866 (58 FR 
51735, October 4. 1993), this action is a 
“significant regulatory' action.” 
Accordingly, the EPA and the Corps 
submitted this action to the Office of 
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Management and Budget (0MB) for 
review under Executive Orders 12866 
and 13563 (76 FR 3821, January 21. 
2011) and any changes made in 
response to 0MB recommendations 
have been documented in the docket for 
this action. 

In addition, the EPA and the Corps of 
Engineers prepared an analysis of the 
potential costs and benefits associated 
with this action. This analysis is 
contained in “Economic Analysis of 
Proposed Revised Definition of Waters 
of the United States.” A copy of the 
analysis is available in the docket for 
this action. 

B. Paperwork Reduction Act 

This action does not impose any 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Burden is 
defined at 5 CFR 1320.3(b). An Agency 
may not conduct or sponsor, and a 
person is not required to respond to, a 
collection of information unless it 
displays a currently valid OMD control 
number. The QMB control numbers for 
EPA’s eWA section 402 program maybe 
found at 40 CFR 9.1. (OMD Control No. 
2040-0004, EPA ICR No, 0229.19). For 
the eWA section 404 regulatory 
program, the current 0MB approval 
number for information requirements is 
maintained by the Corps of Engineers 
(0MB approval number 0710-0003). 
However, there are no new approval or 
application processes required as a 
result of this rulemaking that necessitate 
a new Information Collection Request 
(ICR). 

C, Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notico-and-comment 
rulemaking requirements under the 
Adminisb'ative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a .substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of this final action on small entities, 
“small entity” is defined as: (1) A small 
business that is a small industrial entity 
as defined in the U.S. Small Business 
Administration’s size .standards (see 13 
CFR 121.201): (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district, or 
special district with a population of less 
than 50,000; or (3) a small organization 
that is any not-for-profit enterprise that 


is independently owned and operated 
and is not dominant in its field. 

After considering the economic 
impacts of this proposed rule on small 
entities, I certify that this proposed rule 
will not have a signiftcant economic 
impact on a substantial number of small 
entities. See, e.g., Cement Kiln Recycling 
Coalition v. EPA, 255 F.3d 855 (D.C. Cir. 
2001): Michigan v. EPA, 213 F.3d 663 
(D.C. Cir. 2000): Am. Trucking Ass'n v. 
EPA, 175 F.3d 1027 (D.C. Cir. 1999): 
Mid-Tex Elec. Co-op, Inc. v. FERC, 773 
F.2d 327 (D.C. Cir. 1985). 

Under the RFA, the impact of concern 
is any significant adverse economic 
impact on small entities, because the 
primary purpose of the initial regulatory 
flexibility analysis is to identify and 
address regulatory alternatives “which 
minimize any significant economic 
Impact of the rule on small entities,” 5 
U..S.C. 603. The scope of regulatory 
jurisdiction in this proposed rule is 
narrower than that under the existing 
regulations. See 40 CFR 122.2 (defining 
“waters of the United States”). Because 
fewer waters will be subject to the CWA 
under the proposed rule than are subject 
to regulation under the existing 
regulations, this action will not affect 
small entities to a greater degree than 
the existing regulations. A.s a 
consequence, this action if promulgated 
will not have a significant adverse 
economic impact on a substantial 
number of small entities, and therefore 
no regulatory flexibility analysis is 
required. 

The proposed rule contemplated here 
is not designed to “subject” any entities 
of any size to any specific regulatory 
burden. Rather, it is designed to clarify 
the statutory scope of “the waters of the 
United States, including the territorial 
seas” (33 U.S.C. 1362(7)), consistent 
with Supreme Court precedent. This 
que.stion of CWA jurisdiction will be 
informed by tbe tools of statutory 
construction and tbe geographical and 
hydrological factors identified in 
Rapanos v. United States, 547 U.S. 715 
(2006), which are not factors readily 
informed by the RFA. 

Neverlheless, the scope of the term 
“waters of the United States” is a 
question that has continued to generate 
substantial inlerest. particularly within 
the small business community, because 
permits must be obtained for many 
discharge.s of pollutants into those 
waters. In light of this interest, the EPA 
and the Corps determined to seek early 
and wide input from representatives of 
small entities while formulating a 
proposed definition of this terra that 
reflects the intent of Congre.ss consistent 
with the mandate of the Supreme 
Court’s decisions. Such outreach, 


although voluntary, is also consistent 
with the President’s January 18, 2011 
Memorandum on Regulatory Flexibility, 
Small Business, and Job Creation, which 
emphasizes the important role small 
businesses play in the American 
economy. This process has enabled the 
agencies to hear directly from these 
representatives, at a very preliminary 
stage, about how they should approach 
this complex question of statutory 
interpretation, together with related 
issues that such representatives of small 
entities may identify for possible 
consideration in separate proceedings. 
The agencies have also prepared a 
report summarizing their small entity 
outreach to date, the results of this 
outreach, and how these results have 
informed the development of this 
proposed rule. This report is available 
in the docket for thi.s proposed rule 
(cite). 

D. Unfunded Mandates Reform Act 

This proposed rule contains no 

Federal mandates (under the regulatory 
provisions of Title II of the Unfunded 
Mandates Reform Act of 1995 (UMRA), 

2 U.S.C. 1531-1538 for state, local, or 
tribal governments or the private sector. 
This proposed rule does not directly 
regulate or affect any entity and. 
therefore, is not subject to the 
requirements of sections 202 and 205 of 
UMRA, 

The agencies determined that this 
propo.sed rnle contains no regulatory 
requirements that might significantly or 
uniquely affect small governments, 
Moreover, the proposed definition of 
“waters of the United States" applies 
broadly to CWA programs and the 
subsequently affected entities, which 
are not uniquely applicable to small 
governments, Thus, this proposed rule 
is not subject to the requirements of 
section 203 of UMRA. 

E. Executive Order 13132: Federalism 

This proposed rule seeks to clarify the 

definition of the extent of CWA 
jurisdiction established by statute. Slate 
and local governments have weli- 
defined and long-standing relationships 
in implementing affected CWA 
program.? and these relation,ships will 
not be altered. Forty-six states and the 
Virgin Islands have been authorized to 
administer the NPDES program nnder 
section 402, while two slate, s administer 
the section 404 program. This action 
will not have substantial direct effects 
on the stales, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government. Thus, 
Executive Order 13132 (64 FR 43255, 
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August 10. 1999J does not apply to this 
action. Consistent with EPA and Corps 
policy to promote communications 
between the agencies and slate and local 
governments, and in recognition of the 
vital role states play in implementation 
of the CWA. EPA voluntarily undertook 
federalism consultation for this effort 
and met the terms of E.O. 13132 and 
EPA guidance for implementing the 
Order. EPA held a series of meetings 
and outreach calls with state and local 
governments and their representatives 
soliciting input on a potential rule to 
define “waters of the United Stales.” 

As part of this consultation, early in 
the rulemaking process, EPA held three 
in-person meetings and two phone calls 
in the fall and winter of 2011. 
Organizations involved include the 
National Governors Association, the 
National Conference of State 
Legislatures, the Council of State 
Governments, the National Association 
of Counties, the National League of 
Cities, the U.S, Conference of Mayors, 
the County Executives of America, the 
National Associations of Towns and 
Townships, the Internationa! City/ 
County Management Association, and 
the Environmental Council of States, In 
addition, the National Association of 
Clean Water Agencies (NACWA) and 
the Association of Clean Water 
Administrators (ACWA) were invited to 
participate. As part of the convSultation 
12 counties, 8 associations and various 
stale agencies and offices from five 
states (Alaska, Wyoming, Kansas. 
Tennessee, and Texas) submitted 
written comments. In addition, EPA 
held numerous oulrtiach calls with state 
and local government agencies seeking 
their technical input. More than 400 
people from a variety of state and local 
agencies and as.sociations, including the 
Western Governors’ Association, the 
Western States Water Council and the 
Association of Stale Wetland Managers 
participated in various calls and 
meetings. 

The agencies engaged in voluntary 
federalism consultation on this rule and 
xvo will continue to work closely with 
the states with respect to development 
of a final rule. Additionally. EPA and 
the Corps are specifically soliciting 
comments on (his proposed action from 
state and local officials. The agencies 
will include a detailed narrative of 
intergovernmental concerns raised 
during the course of the rule’s 
development and a description of the 
agencies’ efforts to address them with 
the final rule. 


F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Subject to the Executive Order (E.O.) 
13175 (65 FR 67249, November 9, 2000) 
Agencies may not issue a regulation that 
has tribal implications, that imposes 
substantial direct compliance costs, and 
that is not required hy statute, unless 
the Federal government provides the 
funds necessary to pay the direct 
compliance costs incurred by tribal 
governments, or the Agencies consult 
with tribal officials early in the process 
of developing the proposed regulation 
and develops a tribal summary impact 
statement. This action does not have 
tribal implications as specified in E.O. 
13175. 

In compliance with the EPA Policy on 
Consultation and Coordination with 
Indian Tribes (May 4, 2011), EPA 
consulted with tribal officials to gain an 
understanding of and, where 
appropriate, lo address the tribal 
implications of the proposed rule. In the 
course of this consultation EPA 
coordinated with the Corps, and the 
Corps jointly participated in aspects of 
the consultation proccs,s. In the fall of 
2011 EPA sent a Tribal Consultation 
Notification letter to all federally- 
recognized tribal leaders, via mail and 
email, inviting tribal officials to 
participate in outreach and consultation 
events and provide comments lo EPA in 
coordination with the Corps. Close lo 
200 tribal representatives and more than 
40 tribes participated in the 
consultation process, which included 
multiple webinars and national 
teleconferences and face-to-face 
meetings. In addition, EPA received 
written comments from 3 tribes during 
the consultation period. In the spirit of 
E.O. 13175, and consistent with EPA 
and Corps policy to promote 
communications between the agencies 
and tribal governments, the agencies 
specifically solicit additional comment 
on this proposed action from tribal 
officials. 

C. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Hisks 

This action is not subject to E.O. 

13045 because the environmental health 
or safety risks addressed hy this action 
do not present a disproportionate risk to 
children. 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This action is not a "significant 
energy action" as defined in Executive 


Order 13211 (66 FR 28355, May 22, 
2001 ), because it is not likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. 

1. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”), Public Law 
104-113, 12(d) (15 U.S.C. 272 note) 
directs Federal agencies to use 
voluntary consensus standards in its 
regulatory' activities unless to do so 
would ho inconsistent with applicable 
law or otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. N'TTAA directs 
Federal agencies to provide Congress, 
through 0MB. explanations xvhen the 
Agency decides not to use available and 
applicable voluntary consensus 
standards. 

This proposed rulemaking does not 
involve technical standards. Therefore, 
the agencies are not considering the use 
of any voluntary consensus standards. 

/. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order (E.O,) 12898 (59 FR 
7629, Feb. 16, 1994) establishes Federal 
executive policy on environmental 
justice. Its main provision directs 
Federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

The agencies have determined that 
this proposed rule wdll not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations. 
The proposed rule defines the .scope of 
waters protected under the CWA. The 
increased clarity regarding the 
definition of “waters of the United 
States” will be of benefit to all 
regulators, stakeholders, and interested 
parties. However, in the spirit of 
Executive Order 12898, we specifically 
request comment regarding potential 
environmental justice issues raised by 
the proposed rule, and will fully 
consider those comments when 
preparing the final rule. 
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K. Environmental Documentation 

The U.S. Array Corps ofEngineers has 
prepared a draft environmental 
assessment in accordance with the 
National Environmental Policy Act 
(NEPA). The Corps has made a 
preliminary determination that the 
section 404 aspects of today’s proposed 
rule do not constitute a major Federal 
action significantly affecting the quality 
of the human environment, and thus 
preparation of an Environmental Impact 
Statement (EIS) will not be required. 

The proposed rule will increase and 
make more efficient the protection of 
the aquatic environment. Additionally, 
the Corps complies with NEPA 
programmatically for general permits, 
and specifically for each and every 
standard individnal permit application 
before making final permit decisions. 

The implementation of the procedures 
pre.scribed in this proposed regulation 
would not authorize anyone (e.g., any 
landowner or permit applicant) to 
perform any work involving regulated 
activities in "waters of the United 
•States" without first seeking and 
obtaining an appropriate CWA 
authorization, which concurrently 
documents compliance with all 
applicable environmental laws, 
Appendix A 
Scientific Evidence 

Overview of Scientific Literature on Aquatic 
Resource Connectivity and Downstream 
Effects 

In preparation for this proposal, more than 
a thousand poer-reviewed scientific papers 
and other data that address connectivity of 
aquatic resources and effects on downstream 
waters wore reviewed and considered. EPA's 
Office of Research and Development (ORD) 
has prepared a draft peer-reviewed synthesis 
of published peer-reviewed scientific 
literature discussing the nature of 
connectivity and effects of tributaries and 
wetlands on downstream waters (U.S, 
Environmental Protection Agency. 
Connectivity of Streams and Wetlands to 
Downstream Waters: A Heview and Synthesis 
of the Scientific Evidence, (Washington, DC: 
U.S. Environmental Protection Agency, 

2013), hereinafter, “Report”). Thi.s draft 
Report similarly has been considered in the 
development of this proposal. The Report is 
currently undergoing peer review led by 
EPA's Scientific Advisory Board (SAG) and is 
available at http://yosernite.epa.gov/sab/ 
sabproduct.nsf/fedrgstr^^activites/Watersbed 
%20Connectivjty%20Report? 

OpenDacument. The Report also underwent 
an earlier peer review, and the results of thi.s 
peer review are available in the docket for 
this proposed rule. The Report summarizes 
and asses.ses much of the currently available 
scientific literature that is part of the 
administrative record for this proposal. The 
agencies anticipate that additional data and 
information will become available during the 


rulemaking process, including that provided 
during the public comment process, and by 
additional research, studies, and 
investigations that take place before the 
rulemaking process is concluded. At the 
conclusion of the rulemaking process, the 
agencies will review the entirety of the 
completed administrative record, including 
the final Report reflecting SAB review, and 
will make any adjustments to the final rule 
deemed to be appropriate at that time. The 
Report is under review by the Science 
Advisory Board, and the rule will not be 
finalized until that raview and the final 
report are complete. Part I of this Appendix 
provides the conclusions of the review and 
synthesis. Part II provides additional detail of 
the scientific literature and the agencies' 
reasoning in support of this proposal. 

Part I: Synthesis of Peer-Reviewed Scientific 
Literature 

flockground 

The draft Report prepared by ORD reviews 
and synthesizes the peer-reviewed scientific 
literature on the cormectivity or isolation of 
streams and wetlands relative to large water 
bodies such as rivers, lakes, cstnaries. and 
oceans. The purpose of the review and 
synthesis is to summarize current 
understanding about these connections, the 
factors that influence them, and the 
mechanisms by which connected waters, 
singly or in aggregate, affect the function or 
condition of downstream waters. The focus 
of the Report is on surface and shallow 
subsurface connections from small or 
temporary streams, non-tidal wetlands, and 
certain open waters. Specific types of 
connectioos considered in the Report include 
transport of physical materials and chemicals 
such as water, wood, and sediment, 
nutrients, pesticide.s, and mercury: 
movement of organisms or their sccd.s or 
eggs; and hydrologic and biogeochemical 
interactions occurring In surface and 
groxindwater tlow.s, including hyporheic 
zones and alluvial aquifers. 

The draft Report prepared by ORD consists 
of six chapters. Following on executive 
.summary and an introduction to the Report, 
chapter 3 presents a conceptual framework 
describing the hydrologic elements of a 
watershed, the types of chemical, physical, 
and biological connections that link them, 
and watershed an<l climatic fectors that 
influence connectivity at various temporal 
and spatial scales, ft also provides 
background on the structure and function of 
streams and wetlands viewed from an 
integrated watershed perspective. In a 
discussion of connectivity, the watershed 
scale is the appropriate context for 
interpreting technical evodonce about 
individual watershed components, reviewed 
in subsequent chapters. Chapter 4 surveys 
the literature on stream networks (lotic 
systems) in terms of chemical, physical, and 
biological connections between upstream and 
downstream habitats. Two case studies from 
the literature examine in greater detail 
longitudinal connectivity and downstream 
effects in prairie streams and arid streams of 
the Southwest. Chapter 5 reviews the 
literature on connecthdty and effects of non- 
tidal wetlands and certain open waters 


(lentic systems) on down-stream waters. This 
chapter is further subdivided into two broad 
categories of landscape settings based on 
directionality of hydrologic flows: 
Bidirectional settings, in which wetlands and 
open waters can have two-way hydrologic 
exchanges with other water bodies (e.g., 
riparian and floodplain wetland.s and open 
waters), and unidirectional settings, in which 
water flows only from the wetland or open 
water towards the downstream water (e.g.. 
most wetlands and open waters outside of 
riparian areas and floodplains). Directionality 
of hydrologic flow was selected as an 
organizational principle for this section 
because it has a dominant rote in 
determining the types of connectivity and 
downstream e.ffects (if any) of wetlands. 
However, the use of these landscape settings 
for hydrologic directionality should not be 
construed a.s suggesting directionality of 
geochemical or biological flows. Also, the 
terms “unidirectional” and “bidirectional" 
describe the landscape setting in which 
wetlands and open waters occur, and do not 
refer to wetland type or class. Four case 
studies from the literature examine evidence 
pertaining to connectivity and downstream 
effects of oxbow lakes, Carolina and 
Delmarva bays, prairie potholes, and vernal 
pools in greater detail. 

Chapter B presents and di.scusses key 
findings and major conclu.sion.s of the review, 
which also are included at the end of each 
review section and in this executive 
summary. 

Summary of Major Conclusions 

Based on the review and synthesis of more 
than a thousand publications .from the peer- 
reviewed sciontific literature, the available 
evidence supports three major conclusions: 

1 . The scientific literature demonstrates 
that streams, individually and cumulatively, 
exert a strong Influence on the character and 
functioning of downstream waters. Ail 
tributary streams, including perennial, 
intermittent, and ephemeral streams, are 
chemically, physically, and biologically 
connected to downstream rivers via channels 
and associated alluvial deposits where water 
and other materials are concentrated, mixed, 
transformed, and transported, Headwater 
.stream.s (headwaters) are the most abundant 
stream-type in most river networlts, and 
supply must of the water in rivers, In 
addition to water, streams supply sediment, 
wood, organic matter, nutrients, chemical 
contaminants, and many of the organisms 
found in rivers. Streams are biologically 
connected to downstream waters by the 
dispers.'ii and migration of aquatic and semi- 
aquatic organisms, including fi.sh, 
amphibians, plants, microorganisms, and 
invertebrates, that use both up- and 
downstream habitats during one or more 
stages of their life cycles, or provide food 
resources to downstream communities. 
Chemical, physical, and biological 
connections between streams and 
downstream waters interact via processes 
such as nutrient spiraling, in which stream 
communities as.simiiate and chemically 
transform large quantities of nitrogen and 
other nutrients that w^ould otherwise increase 
nutrient loading downstream. 
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2. Wetlands and open waters in landscape 
settings that have bidirectional hydrologic 
exchanges with streams or rivers (e.g., 
wetlands and open waters in riparian areas 
and floodplains) are chemically, physically, 
and biologically connected with rivers via 
the export of channel-forming sediment and 
woody debris, temporary storage of local 
groundwater that supports baseflovv in rivers, 
and transport of stored organic matter. They 
remove and transform excess nutrients such 
as nitrogen and phosphorns. They provide 
nursery habitat for breeding fish, 
colonization opportunities for stream 
invertebrates, and maturation habitat for 
stream insects. Moreover, wetlands in this 
landscape setting serve an important role in 
the integrity of downstream waters because 
they also act as sinks by retaining 
floodwatcr.s, .sediment, nutrients, and 
contaminants that could other^vlsc negatively 
impact the condition or function of 
downstream waters. 

3. Wetlands and open waters in landscape 
settings that lack bidirectional hydrologic 
exchanges with downstream waters (e.g., 
many prairie potholes, vernal pools, and 
playa lakes) provide numerous functions that 
can benefit downstream water quality and 
integrity. These functions include storage of 
floodwater; retention and transformation of 
nutrients, metals, and pesticides: and re- 
charge of groundwater sources of river 
baseflow. The functions and effects of this 
diverse group of wetlands, which the Report 
refers to as ‘‘unidirectional wetlands,” affect 
the condition of dnwn-stroam waters if there 
is a surface or shallow subsurface water 
connection to the river network. In 
unidirectional wetlands that are not 
connected to the river network through 
surface or shallow subsurface water, the type 
and degree of connectivity varies 
geographically within a watershed and over 
time. Because such wetlands occur on a 
gradient of connectivity, it is difficult to 
generalize about their effects on downstream 
waters, Generalization for this class is further 
complicated because, for certain functions 
(e.g., sediment removal and water storage), 
downstream effects aro due to wetland 
isolation, rather than connectivity. The 
literature reviewed does not provide 
sufficient information to evaluate or 
generalize about the degree of connectivity 
(absolute or relative) or the down.strcam 
affects of wetlands in unidirectional 
landscape settings. Ilowever, evaluation.s of 
individual geographically isolated wetland.s 
or groups of geographicaily isolated wetland.s 
could be possible through case-by-ca.se 
analysis. Further, while the review did not 
specifically address other unidirectional 
water bodies, the conclusion.s apply to these 
water bodies (e.g.. ponds and lakes that lack 
surface water inlets) as well, since the same 
principles govern hydrologic connectivity 
between these water bodies and downstream 
waters, 

Section 3 below provides an overview of 
the conceptual framework, with further 
discussion of the key findings for streams, 
riparian and floodplain areas, and 
unidirectional wetlands. 


1 , Conceptual Framework Overview 

Connectivity is a foundational concept in 
hydrology and freshwater ecology’. The 
structure and function of downstream waters 
are highly dependent oo the constituent 
materials contributed by and transported 
through water bodies located elsewhere in 
the watershed. Most of the materials in a 
river, including water, sediment, wood, 
organic matter, nutrients, chemical 
contaminants, and certain organisms, 
originate outside of the river, from upstream 
tributaries, wetlands, or other components of 
the river system, and are transported to tlie 
river by water movement, wind, or other 
means. Therefore, streams and wetlands 
fundamentally affect rivor structure and 
function by altering transport of various 
types of materials to the river. This alteration 
of material transport depends on two key 
factors: (1) Connectivity (or isolation) 
between streams, wetlands and rivers that 
enables (or prevents) the movement of 
materials between the system components: 
and (2) hinctions within streams and 
wetlands that supply, remove, transform, 
provide refuge for, or delay transport of 
materials. 

The ORD Report dc6ne.s connectivity as 
the degree to which components of a system 
are joined, or connected, by various transport 
mechani.sros. Connectivity is determined by 
the characteristics of both the physical 
landscape and the biota of the specific 
system. Isolation is the opposite of 
connectivity; or the degree to which system 
components are not joined. Both connectivity 
and isolation have important effects on 
downstream waters. For example, stream 
channels convey water and channel-forming 
sediment to rivers, whereas wetlands that 
lack output channels can reduce flooding and 
store excess sediment- Materials transport 
connects different ecosystem type.s. at 
multiple spatial and temporal scales. For 
example, .streams flowing into and out of 
wetland.s or between lakes form continuou.s 
or .seasonal connections acro-ss ecosystem 
boundaries. Similarly, aquatic food webs 
connect terrestrial eco.systom.s. streams, 
wetlands, and down.stream waters. 

Water movement through the river system 
is the prinmry, but certainly not the onlv, 
mechani.sm providing physical connectivity 
within river networks. It provides a 
“hydraulic highway" that transports 
chemical, physical, and biological materials 
as.sociated with the water (e.g., sediment, 
woody debris, contaminants, and organisms). 
Because the movement of water Is 
fundamental to understanding watershed 
connectivity. Chapter 3 begins with a review 
and an explanation of tbe hydrologic 
foundation of river systems, and terms and 
concept.? used throughout the Report are 
defined. 

Numerous factors influence watershed 
connectivity. Climate, watershed topograpliy, 
soil and aquifer permeability, the number 
and types of contributing waters, their spatial 
distribution in the watershed, interactions 
among aquatic oiganisms, and human 
alteration of watershed features, among other 
things, can act individually or in concert to 
influence stream and wetland connectivity 
to, and effects on, downstream waters. For 


example, all else being equal, materials 
traveling shorter distances could enter the 
river with les.s transformation or dilution, 
thus increasing a beneficial or harmful effect. 
In other cases, sequential transfonnations 
such as nutrient .spiraling (defined and 
discussed below) connect distant water 
bodies and produce beneficial effects <3n 
downstream waters, Infrequent events that 
temporarily connect nearby or distant 
streams or wetlands to rivers also can have 
large, long-lasting effects. Most of the major 
changes in sediment load and river channel 
structure that arc critical to maintaining river 
health — including meanders of rivers in 
floodplains and creation of oxbow lakes — are 
a result of large floods that provide 
infrequent, intense connections with more 
distant streams and riparian or floodplain 
waters. 

Based on a review of the peer-reviewed 
scientific literature, the Report identifies five 
functions by which streams, wetland.?, and 
open waters influence material transport into 
down.stream waters; 

• Source: The net export of materials, .such 
as water and food resources 

• Sink: The net removal or storage of 
materials, such as sediment and 
contaminants 

• Refuge: The protection of materials, 
especially organisms 

• Transformation; The transforniation of 
materials, especially nutrients and 
chemical contaminants, into different 
physical or chemical forms 

• Lags: The delayed or regulated release of 
materials, such as storm water 

These functions are not static or mutually 
exclusive (o.g., a wetland can be both a 
source of organic matter and a sink for 
nitrogen) and can change over time (e.g,, one 
wetland can he a water sink when 
evapotranspiration is high and a water source 
when evapotranspiration is low), Further, 
some functions work in conjunction with 
others. For exampio. a lag function can 
include transformation of materials prior to 
their delayed release, In a particular stream, 
wetland, or open water, the presence ur 
absence of the, so functions depond.s sipen the 
biota, hydrology, and environmental 
conditions in the watershed, 

When considering effects on downstream 
waters, it is helphil to distinguish between 
actual function and potential function of a 
stream, wetland, or open water. For example, 
a wetland with appropriate conditions for 
denitrification is q potential sink for nitrogen, 
a nutrient that can bo a contaminant when 
pre.sent in high concentrations. Thi,s function 
is conditional; if nitrogen were to enter a 
wetland (from agricultural runoff, for 
example), the wetland has the capacity to 
remove this nitrogen from the water. The 
wetland will not serve this function, 
however, ifiro nitrogen enters the wetland. 
Even if a .stream or wetland is not currently 
serving an actual function, it has the 
potential to provide that function when a 
new material enters it. or when 
environmental conditions change. Thu,s, 
potential functions play a critical role in 
protecting those waters from future impacts. 
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2. Discussion of Major Conclusions 
A. Streams 

The scientific literature demonstrates that 
streams, individually or cumulatively, exert 
a strong influence on the character and 
functioning of downstream waters. All 
tributary streams, including perennial, 
intermittent, and ephemeral streams, are 
chemically, physically, or biologically 
connected to downstream rivers via channels 
and associated alluvial deposits where water 
and other materials are concentrated, mixed, 
transformed, and transported. Headwater 
streams (headwaters) are the most abundant 
stream type in most river networks, and 
supply most of the water in rivers, in 
addition to water, streams supply sediment, 
wood, organic matter, nutrients, chemical 
enntaminants, and many ofthe organisms 
found in rivers. Streams are biologically 
connected to downstream waters by dispersal 
and migration of aquatic and semi-aquatic 
organi.sms, including fish, amphibians, 
plants, microorganisms, and invertebrates, 
that use both up- and downstream habitats 
during one or more stages of their life cycles, 
or provide food rescurco.s to downstream 
communities. Chemical, physical, and 
biological connections between streams and 
downstream waters interact via processes 
such as nutrient spiraling, in which stream 
communities assimilate and chemically 
transform large quantities of nitrogen and 
other nutrients that would otherwise increase 
nutrient loading downstream. 

Key findings: 

a. Streams are hydrologicaliy connected to 
downstream waters via channels that convey 
surface and subsurface water year-round 
(perennial flow), weeWy to seasonally 
(intermittent flow), or only in direct response 
to precipitation (ephemeral flow). Streams 
are the dominant source of water in most 
rivers, and the great majority of tributaries 
are perennial, intermittent, and ephemeral 
headwater streams. For example, headwater 
streams, which are the smallest channels 
where stream flows begin, are the source of 
approximately 60% ofthe total mean annual 
flow to all northeastern U.S. streams and 
rivers. 

b. Headwaters convey water Into local 
storage compartments such as ponds, shallow 
aquifers, or river banks and into regional and 
alluvial aquifers. These local storage 
compartments are important sources of water 
for baseflow in rivers. The ability of streams 
to keep flowing even during dry periods 
typically depends on the delayed (lagged) 
release of local groundwater, also referred to 
as shoiiow groundwater, originating from 
these water sources, especially in areas with 
shallow groundwater tables and pervious 
subsurfaces. For example, in die 
southwestern United States, short-term 
shallow groundwater storage in alluvial 
floodplain aquifers, with gradual release into 
stream channels by intermittent and 
ephemeral streams, is a major source of 
annual flow in rivers. 

c. Even infrequent flows through 
ephemeral or intermittent channels influence 
fundamental biogeochemical processes by 
connecting the channel and shallow 
groundwater with other landscape elements, 


Infrequent, high-magnitude events are 
e.speciaUy important for transmitting 
materials from headwater streams in most 
river networks. For example, headwater 
streams, including ephemeral and 
intermittent streams, shape river channels by 
accumniating and gradually or episodically 
releasing stored materials such as sediment 
and large woody debris. These materials 
provide substrate, habitat for aquatic 
organisms, and slow the flow of water 
through channels. 

d. Connectivity between streams and rivers 
provides opportunities for materials, 
including nutrients and chemical 
contaminants, to be sequentially altered as 
they are tran.sported downstream. Although 
highly efficient at transport of water and 
other physical materials, streams arc not 
pipes. They are dynamic ecosystems with 
permeable beds and banks that interact with 
teTrestriai and aquatic ecosystems above and 
below the surface. The coimections formed 
by surface and subsurface streamflows act as 
a series of complex chemical, physical, and 
biological alterations that occur as materials 
move through different parts of the river 
system. The amount and quality of such 
materials that eventually reach a river are 
determined by the aggregate effect of these 
sequential alterations that begin at the source 
waters, which can be at some distance from 
the river. The greater the distance a material 
travels between a particular stream reach and 
the river, the greater the opportunity for that 
material to be altered in intervening stream 
reaches, which can allow for uptake, 
assimilation, or bcnchcial transformation. 
One example of sequential alteration with 
significant buneticial effects on downstream 
waters is the process of nutrient spiraling, in 
which nutrients entering headwater streams 
are tran.sfonned by various aquatic organisms 
and chemical reactions as they are 
transported downstream hy streamflow. 
Nutrients which enter the headwater .stream 
(e-g.. via overland flow) are first removed 
from the water column by stieambed algal 
and microbial populations. Fish or insects 
feeding on algae and mirrube.s take up some 
of those nutrients, which are subsequently 
released back to the .stream via excretion and 
decomposition, and the cycle is repeated. In 
each phase of the cycling process — from 
dissolved inorganic nutrients in the water 
column, through microbial uptake, 
subseqtient transformations through the food 
well, and back to dis.sotved nutrients in the 
water column — nutrients are subject to 
down.stream transport. Stream and wetland 
capacities for nutrient cycling have important 
implications for the form and concentration 
of nutrient.s exported to downstream waters. 

e. The literature review found strong 
evidence that headwater streams function as 
nitrogen sources (export) and sinks (uptake 
and transformation) for river networks. One 
study estimated that rapid nutrient cycling in 
small streams that were fixie from agricultural 
or urban impacts removed 20-40% ofthe 
nitrogen that otherwise would be delivered to 
downstream waters. Nutrients are necessary 
to support aquatic life, but excess nutrients 
CTcate conditions leading to eutrophication 
and hypoxia, in which oxygen concentrations 
fall below the level necessary to sustain most 


within and near-bed animal life. Thus, the 
role of streams in intluencing nutrient loads 
can have significant repercussion.s for 
hypoxic areas in downstream waters. 

f. Headwaters provide critical habitat 
during one or more life cycle stages of many 
organisms capable of moving throughout 
river networks. This review found strong 
evidence that headwaters provide habitat for 
complex life-cycle completion, refuge from 
predators or adverse physical conditions in 
rivers, and reservoirs of genetic- anti .species- 
level diversity. Use of headwater streams as 
habitat is especially obvious for the many 
species that migrate betw'oen small streams 
and marine environments during their life 
cycles (e-g., Pacific and Atlantic salmon, 
American eels, certain lamprey .species), and 
the presence of these species within river 
networks provides robust evidence of 
biological connections between headwaters 
and larger rivers. In prairie streams, many 
fishes swim upstream into tributaries to 
release eggs, which develop as they are 
transported dawn.stream. Small .streams also 
provide refuge habitat for riverine organisms 
seeking protection from temperature 
extremes, flow extremes, low dissolved 
oxygen, high sediment levels, or the presence 
of predators, parasites, and competitors. 

B. Riparian/Floodplain Waters 

Wetlands and open waters in landscape 
settings that have bidirectional hydrologic 
exchanges with streams or rivers (e.g., 
wetlands and open waters in riparian areas 
and floodplains) arc chemically, physically, 
or biologically connected with rivers via the 
export of chtmnel-forming sediment and 
woody debris, temporary storage of local 
groundwater that supports baseflow in rivers, 
and transport of stortsd organic; matter, They 
remove and transform excess nutrients such 
as nitrogen and phosphorus. They provide 
nursery habitat for breeding fish, 
colonization opportunities for stream 
invertebrates, and maturation habitat for 
stream insects. Moreover, wetlands in this 
landscape setting serve an important role in 
the integrity of downstream waters becavise 
they also act as sinks by retaining 
ttoodwaters, sediment, nutrients, and 
rontaminante that could otherwise nogntivoly 
impact the condition or function of 
downstream waters. 

Key Finding-s: 

8- Riparian areas act as buffers that are 
among the most effective tools for mitigating 
nonpoint source pollution. The wetland 
literature shows that collectively, riparian 
wetlands improve water quality through 
assimilation, transformation, or seque-slration 
of nuiriente, sediment and other pollutants — 
such as pe,sticides and metals— that can affect 
down, stream water quality. These pollutants 
enter wetlands via various pathways that 
include various sources such a,s dry and wet 
atmospheric deposition, some runoff from 
upland agricultural and urban areas, spray 
drift, and subsurface water flows, as weil as 
point sources such a.s outfalls, pipes, and 
ditches. 

b. Riparian and floodpiain areas connect 
upland and aquatic environments through 
both surface and subsurface hydrologic flow 
paths. These areas are therefore uniquely 
situated in w-atershed,s to receive and process 
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waters that pass over densely vegetated areas 
and through subsurface zones before reaching 
streams and rivers. When contaminants reach 
a riparian or floodplain area, such materials 
can be sequestered in sediments, assimilated 
into the wetland plants and animals, 
transformed into less harmful forms or 
compounds, or lost to the atmosphere. 
Wetland potential for biogeochemical 
transformations (e.g.. denitrification) that can 
improve the quality of water entering streams 
and rivers is influenced by factors present in 
riparian area.s and floodplains, including 
anoxic conditions, shallow water tables, slow 
organic matter decomposition, wetland plant 
communities, permeable soils, and complex 
topography. 

c. Riparian and floodplain areas can reduce 
flood peaks by storing and desynchronizing 
floodwaters. they also can contribute to 
maintenance of flow by recharging alluvial 
aquifers. Many studies have documented the 
ability of riparian and floodplain areas to 
reduce flood pulses hy storing excess water 
from stream.s and rivers. One review of 
wetland studie.s reporied that riparian 
wetlands reduced or delayed floods in 23 of 
28 studies. For example, peak discharges 
between upstream and downstream gauging 
stations on- the Cache River in Arkansas were 
reduced 10 - 20 % primarily due to floodplain 
water storage. 

d. Riparian and floodplain areas store large 
amounts of sediment and organic matter from 
upland areas before those sediments enter the 
stream. For example, riparian areas have 
been shown to filter 80-90% of sediments 
leaving agricultural fields in North Carolina. 
(A. Cooper, ef ai, "Riparian Areas as Filters 
for Agricultural Sediment,” Soil Science 
Society of America Proceedings St;416-420 
(1987); R.B, Daniels, and J.G. Gilliani, 
"Sediment and Chemical Load Reduction by 
Grass and Riparian Filters,” Soil Science 
Society of America Journal 60:246-251 
(1996); R.J, Naiman, and H. Decamps, “The 
Ecology of Interfaces; Riparian Zones," 
Annual Review of Ecology and Systematics 
28:621-658 (1997)). 

e. Ecosystem function within a river 
system is driven hy interactions between the 
physical environment and the diverse 
biological comniunitios living within the 
river system. Movements of organisms 
connect aquatic habitats and populations in 
different locations through several processes 
important for the survival of individuals, 
populations, and species, and for the 
functioning of the river ecosystem. For 
example, lateral expansion and contraction of 
the river in its floodplain results in an 
exchange of matter and organisms, including 
fish populations that are adapted to use 
floodplain habitat for feeding and spawning 
during high water. Refuge populations of 
aquatic plants in floodplains can become 
important seed sources for the river network, 
especially if catastrophic flooding scours 
vegetation and seed banks in other parts of 
the channel. Many invertebrates exploit 
temporary hydrologic connections between 
rivers and floodplain wetland habitats, 
moving into these wetlands to feed, 
reproduce, or avoid harsh environmental 
conditions and then returning to the river 
network, Amphibian-s and aquatic reptiles in 


many parts of the country commonly use 
both streams and wetlands, including 
wetlands in riparian and floodplain areas, to 
hunt, forage, overwinter, rest, or hide from 
predators. 

C. Unidirectional Wetlands 

Wetlands and open waters in landscape 
settings that lack bidirectional hydrologic 
exchanges with downstream waters (e.g., 
many prairie potholes, vernal pools, and 
playa lakes) provide numerous ftinctions that 
can benefit downstream water quality and 
integrity. These functions include storage of 
floodwater, retention and transformation of 
nutrients, metals, and pesticides; and re- 
charge of groundwater sources of river 
baseflow. The functions and effects of this 
diverse group of wetlands, hereafter referred 
to as ■'unidlrertiona! wetlands.” clearly affect 
the condition of downstream waters if there 
is a surface or shallow subsurface water 
connection to the river network. In 
unidirectional wetlands that are not 
connected to the river network through 
surfac-e or shallow subsurface water, the type 
and degree of connectivity varies 
geographically within a watershed and over 
time. Because such wetlands occur on a 
gradient of connectivity, it is difficult to 
generalize about their effects on downstream 
waters. This evaluation is further 
complicated because, for certain functions 
(e.g.. sediment removal and water storage), 
downstream effects arise from wetland 
isolation, rather than connectivity. The 
literature reviewed docs not provide 
sufficient information to evaluate or 
generalize about the degree of connectivity 
(absolute or relative) or the downstream 
effects of wetlands in unidirectional 
landscape settings. However, evaluations of 
connectivity of individual wetland.^ or 
groups of wetlands could be possible through 
case-by-ca.se analy.sis. Further, while the 
review did not specifically address other 
unidirectional water bodies, the conclusions 
apply to the.se water bodies (e.g., ponds and 
lakes that lack surface water inlets) as well, 
since the same principals govern hydrologic 
connectivity between thc,se water bodies and 
downstream waters. 

Key Findings; 

a. Water storage by wetlands well outside 
of riparian or floodplain areas can affect 
streamflow. Hydrologic models of prairie 
potholes in the Starkweather Coulee subbasin 
(North Dakota] that drain to Devils Lake 
indicate that increasing the volume of 
pothole storage across the sub-basin by 
approximately 60% caused simulated total 
annual streamflow to decrease 50% during a 
series of dry years and 20% during wet yeans. 
.Similar simulation studies nf watersheds that 
fet’d the Red River of the North in .North 
Dakota and Minnesota demonstrated 
qualitatively comparable results, suggesting 
that the ability of potholes to modulate 
streamflow moy be widespread across 
portions of the prairie pothole region. This 
work also indicates that reducing wetland 
water storage capacity by connecting 
formerly isolated potholes through ditching 
or drainage to the Devils Lake and Red River 
basins could increase stormflow and 
contribute to downstream flooding. In many 
agricultural areas already crisscrossed by 


extensive drainage systems, total streamflow 
and haseflow are enhanced by directly 
connecting potholes to stream networks. The 
impacts of changing streamflow are 
numerous, including altered flow regime, 
stream geomorphoiogy, habitat, and ecology. 
The pre.sencc or absence of an effect of 
prairie pothole water storage on streamflow 
depends on many factors, including patterns 
of precipitation, topography and degree of 
human alteration. For example, in parts of 
the prairie pothole region with low 
precipitation, low stream density, and little 
human alteration, hydrologic connectivity 
between prairie potholes and stream.s or 
rivers is likely to bo low. 

b. Unidiroctional wetlands act as sinks and 
transformers for various pollutants, 
especially nutrients, which pose a serious 
pollution problem in the United States. In 
one .study, sewage wastewaters were applied 
to forested unidirectional wetlands in Florida 
for a period of 4.5 years. More than 95% of 
the phosphorus, nitrate, ammonium, and 
total nitrogen were removed by the wetland 
during the study period, and 66-86% of the 
nitrate removed was attributed to the process 
of denitrification, In another .study, sizeable 
phosphorus retention occurred in 
unidirectional marshes that compri,sed only 
7% of the lower Lake Okeechobee basin area 
in Florida. A unidirectional bog in 
Massachusetts was reported to sequester 
nearly 80% of nitrogen inputs from various 
sources, including atmospheric deposition, 
and prairie pothole wetlands in the tipper 
Midwest were found to remove >80% of the 
nitrate load via denitrification. A large 
unidirectional prairie marsh was found to 
remove 86% of nitrate, 78% of ammonium, 
and 20 % of phosphate through assimilation 
and sedimentation, sorption, and other 
mechanisms. Together, these and other 
studies indicate that on-site removal of 
nutrients by unidirectional wetlands is 
significant and geographically widespread. 
The effects of this removal on rivers are 
generally not reported in the literature. 

c. Biological connectivity can occur 
between unidirectional wetlands and 
downstream waters through movement of 
amphibian.s, aquatic seeds, 
macroinvertebratos, reptiles, and mammals, 
Many species in those groups that use both 
.stream and wetland habitats are capable of 
dispensal di,stances equal to or greater than 
distances between many unidirectional 
wetlands and river networks. Unidirectional 
wetlands can be hydrologically connected 
directly to river networks through channels, 
non-channelized surface flow, or subsurface 
flows. A wetland surrounded by uplands i.s 
defined as "geographically isolated," Our 
review found that in some cases, wetland 
types such as vernal pools and coastal 
depressional wetlands are collectively, and 
incorrectly, referred to as geographically 
isolated. Technically, the term 
■‘geographically i.solatcd” should be applied 
only to the particular wetlands within a type 
or class that are completely surrounded by 
uplands. Furthermore, "geographic isolation" 
should not be confused with functional 
isolation, because geographically isolated 
wetlands can .still have hydrological and 
biological connections to dowmstream waters. 
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d. Unidirectional wetlands occur along a 
gradient of hydrologic connectivity-isolation 
with respect to river networks, lakes, or 
marine/ostuarine water bodies. This gradient 
includes, for example, wetlands that serve as 
origins for stream channels that have 
permanent surface water connections to the 
river network; wetlands with outlets to 
stream channels that discharge to deep 
groundwater aquifers; geographically i.solated 
wetlands that have local groundwater nr 
occasional surface water connections to 
dowmstream waters; and geographically 
isolated wet!and.s that have minima! 
hydrologic connection to other water bodies 
(but which could include surface and 
subsurface connections to other wetlands}. 
The existence of this gradient among 
wetlands of the same type or in the same 
geographic region can make it difficult to 
determine or generalize, from the literature 
alone, the degree to which particular 
wetlands (individually or as classes), 
including geographically isolated wetlands, 
are hydrologically connected. 

e, A related issue is that spatial scale must 
be considered when determining geographic 
isolation. Individual wetlands that are 
geographically isolated could be connected to 
downstream waters when considered as a 
complex (a group of interacting wetland.?). 
This principle was demonstrated in a recent 
study that examined a depressional wetland 
complex on the Texas coastal plain. These 
wetlands have been considered as a type of 
geographically isolated wetlands, 
Colleclivoly. however, they are 
geographically and hydrologically connected 
to downstream waters in the area. During an 
almost 4-year study period, nearly 20% of the 
precipitation that fe)! on the wetland 
complex flowed as surface nmoff through an 
intermittent stream to a nearby waterway, the 
Armand Bayou. Thus, wetland complexe.s 
could have connections to downstream 
waters through stream channels even when 
the individual wetland components are 
geographically isolated. 

3. Closing Comments 

The strong hydrologic connectivity of river 
networks is apparent in the existence of 
stream channels that form the physical 
structure of the network itself. Given the 
discussion above, it i.s clear that stream.? and 
rivers are much more than a system of 
physical channels for conveying water and 
other materials downstream, but the presence 
of physical channels is one strong line of 
evidence for surface water connection.? from 
tributaries, or water bodies of other types, to 
downstream waters. Physical channels arc 
defined by continuous bed and hank 
structures, which may include apparent 
disruptions (such as by bedrock outcrops, 
braided channels, flow-through wetlands) 
associated with changes in the material and 
gradient over and through which water flows. 
The continuation of bed and banks down 
gradient from such disruptions is evidence of 
the surface connection with the channel that 
is up gradient of the perceived disruption. 

The structure and function of rivers are 
highly dependent on the constituent 
materials that are stored in and transported 
through them. Most of these materials, 
broadly defined here a.s any chemical, 


physical, or biological entity, including, but 
not limited to, water, heat energy, sediment, 
wood, organic matter, nutrients, chemical 
contaminants, and organisms, originate 
outside of the river: They originate from 
either the upstream river network or other 
components of the river system, and then arc 
transported to the river by water movement 
or other mechanisms. Thus, the fundamental 
way in which streams and w'ctlands afreet 
river structure and function is by altering 
fluxes of materials to the river. Tlie control 
of material fluxes depends on two key 
fectors; (1) Functions within streams and 
wetlands that affect material fluxes, and (2) 
connectivity (or isolation) between streams 
and wetlands and rivers that allows (or 
prevents) transport of materials between the 
.systems. 

Absence of channels does not, however, 
mean that a wetland or open water is isolated 
or only infrequently connected to 
downstream waters. Areas that are 
infrequently flooded by surface water can be 
connected more regularly through shallow 
groundwater or through dispersal among 
biological populations and communities. 
Such wetlands and open waters also can 
reduce flood peaks by storing flood waters, 
filter large amounts of sediment and 
nutrients from upland areas, influence stream 
geomorphology by providing woody debris 
and .sediment, and regulate stream 
temperature. They also serve as sources of 
food for river biota and sources of genetic 
diversity for populations of stream 
invertebrates. 

Unidirectional wetlands can reduce and 
attenuate floods through water storage, and 
can recharge groundwater, thereby 
contributing to stream and river baseflow. 
These wetlands also affect nutrient delivery 
and improve water quality by functioning as 
sources of food and as sinks for metals, 
pesticides, excess nutrients. Biological 
connectivity can also occur between 
unidirectional wetlands and downstream 
waters, through movement of amphibians, 
aquatic in.sects. aquatic reptiles, migratory 
birds, and riverine mammals that require or 
opportunisticaliy use both river and wetland 
or open water habitats. However, given a 
geographically isolated wetland for which a 
surface water connection cannot be observed, 
it is difficult to assess its degree of 
connectivity with the river network without 
site-specific data. 

Additionally, caution should he used in 
interpreting connectivity for wetlands based 
on their being designated as “geographically 
isolated" since (a) the term can be mistakenly 
applied to a heterogeneous group of wetland.? 
that can include wetlands that are not 
geographically isolated, (b) wetlands with 
permanent channels could be miscategorized 
as geogrephically isolated if the designation 
is based on maps or imagery with inadequate 
spatial resolution, obscured views, etc., and 
(c) wetland complexes could have 
connections to downstream waters through 
stream channels even if individual wetlands 
within the complex are geographically 
isolated. Thus, the term “geographically 
isolated" should only be applied to group.? of 
wetlands if they fit the technical definition 
(i.e., they are surrounded by uplands). 


Further, oven geographically isolated 
wetland.? can be connected to other wetlands 
and downstream waters through groundwater 
connections, occa.sional spillage, or 
biological connections, Thu.s, the term 
“geographically isolated" should not be u.sed 
to infer lack of hydrologic, chemical, or 
biological connectivity. 

Lastly, to understand the health, behavior, 
and su.stainabiiity of downstream waters, 
effects of small water bodies in a watershed 
need to be considered in aggregate. The 
contribution of material by a particular 
stream and wetland might be small, but the 
aggregate contribution by an entire cla,ss of 
streams and wetlands (e.g.. ail ephemeral 
streams in the river network) might be 
substantial. For example, western vernal 
pools typically occur within “vernal poo! 
landscapes" or complexes of pools in which 
swales connect pools to each other and to 
seasonal streams, and in which the hydrology 
and ecology are tightly coupled with the 
local and regional geological proces.ses that 
formed them. The vernal poo! basin.s, swales, 
and seasonal streams are part of a single 
surface water and shallow groundwater 
system connected to the river network when 
seasonal precipitation exceed,? storage 
capacity of the wetlands. Since rivers 
develop and respond over time and are 
functions of the whoic watershed, 
understanding the integration of 
contributions and effects overtime is also 
necessary to have an accurate understanding 
of the system, taking into account the 
duration and frequency of material export 
and delivery to downstream waters. In 
addition, when considering the effect of an 
individual stream or wetland, it is important 
to include the cumulative effect of ail 
materials that originate from it, rather than 
each material individually, to understand 
that watfjr body's influence on downstream 
waters. 

Part II: Additional Scientific Support 
/. rr/iiiton'es 

The agencies propose that all waters that 
meet the proposed definition of tributary are 
“waters of the United States” becavise they 
meet Justice Kennedy’s test for jurisdiction 
undor Rapanos. In other words, the agonclos 
are asserting that all tributaries have a 
significant nexus with traditional navigable 
waters, interstate waters, and/oi the 
territorial seas. EPA and the Corps' 
longstanding definition of “waters of the 
United States" has included tributaries. That 
regulation was ba.sed on the agencies' historic 
view of the scope of the CWA and the general 
scientific understanding about the ecological 
aod hydrological relationship between 
waters. 

Tributaries have a substantial impact on 
the chemical, physical, or biological integrity 
of wafers into which they eventually flow—’ 
including traditional navigable waters, 
interstate waters, and the territorial seas. The 
great majority of tributaric.? are headwater 
streams, and whether they are perennial, 
intermittent, or ephemeral, tliey play an 
important role in the transport of water, 
sediments, organic matter, pollutants, 
nutrients, and organisms to downstream 
environments. Tribiitarie.s serve to store 
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water (thereby reducing flooding), provide 
biogeocheinical hmctions that help maintain 
water quality, trap and transport sediments, 
transport, store and modify pollutants, 
provide habitat for plants and animals, and 
sustain the biological productivity of 
downstream rivers, lakes and estuaries. 

These conclusions are strongly supported in 
the scientific literature, as discussed below. 

Headwater streams are the smallest 
channels where stream flows begin, and often 
occur at the outer rims of a watenshed. 
Typically these are first-order streams (i.e,, 
they do not have any other streams flowing 
into them). However, headwater streams can 
include streams with multiple tributaries 
flowing into them and can be perennial, 
intermittent or ephemeral, but are still 
located near the channel origins of the 
tributary system in a ivatershed. 

Ph-otection of tributaries under the CVJA is 
critically important because they serve many 
important functions which directly influence 
the integrity of downstream waters. It is 
necessary to regulate the entire tributary 
system to fulfill the objective of the CWA, 
because discharges of pollutants into the 
tributary system adversely affect the 
chemical, physical, or biological integrity of 
these waters. For example, destruction or 
modification of headwater streams has been 
shown to affect the integrity of downstream 
waters, in part throiigh changes in hydrology, 
chemistry and .stream biota. M,C. Freeman, ef 
a]., "Hydrologic Connectivity and the 
Contribution of Stream Headwaters to 
Ecological Integrity at Regional Scales," 
Journal of the Ameriain Water Resources 
Associatian 43:5-14, (2007); M.S. Wipfli,, ef 
ah, “Ecological Linkages botw'een 
Headwaters and Downstream Ecosystems: 
Transport of Organic Matter, Invertebrates, 
and Wood Down Headwater Channels,” 
Journal of the American Water Resources 
Associatian 43:72-85 (2007). Additionally, 
activities such as discharging a pollutant into 
one part of the tributary system are well- 
documented to affect, at times, other parts of 
the system, even when the point of discharge 
is far upstream from the navigable water that 
experiences the effect of the discharge. In 
order to protect traditional navigable waters, 
interstate waters, and the territorial seas it is 
also critically important to protect tributaric,s 
as defined in today's proposal that are 
upstream from those waters, 

A, The Agencies Have Concluded That 
Tributaries, as Defined in the Propo.sed Rule, 
Have a Significant Nexus 

The scientific literature documents that 
tributary streams, including perennial, 
intermittent, and ephemeral .streams, and 
certain categorie.s of ditches are integral parts 
of river networks because they are directly 
connected to rivers via permanent surface 
features (channels and as.sociated alluvial 
deposits) that concentrate, mix, transform, 
and transport water and other materials, 
including food resources, downstream. 
Tributarie.s transport, and often transform, 
chemical elements and compounds, such as 
nutrients, ions, dissolved and particulate 
organic matter and contaminants, influencing 
water quality, sediment deposition, nutrient 
availability, and biotic functions in rivers. 
Streams also are biologically connected to 


downstream waters by dispersal and 
migration, processes which have critical 
implications for aquatic populations of 
organisms that use both headwater and river 
or open water habitats to complete their life 
cycles or maintain viable populations. The 
scientific literature clearly demonstrates that 
(uimiilatively, stteams exert strong influence 
on the character and functioning of rivers. In 
light of these well documented connections 
and functions, the agencies concluded that 
tributaries, as defined, alone or in 
combination with other tributaries in a 
watershed, significantly affect the chemical, 
physical, or biological integrity of a 
traditional navigable water, interstate water, 
or the territorial seas. The scientific literature 
supports this conclusion for ephemeral 
tributaries, as well as for intermittent and 
perennial tributaries: for tributaries both near 
to and far from the downstream traditional 
navigable water, interstate water, or the 
territorial seas; and for natural tributaries or 
man-altered tributaries, which may include 
certain ditches and canals. 

The discussion below summarizes the key 
points in the literatuTe regarding the 
chemical, physical, and biological 
connections and functions of tributaries that 
significantly affect downstream watens. In 
addition, the evidence regarding headwater 
streams and non-perennial streams, types of 
tributaries whose important functional 
relationships to downstream traditional 
navigable watei^ and interstate waters might 
not be obvious, is summarized. The scientific 
literature does not use legal terms like 
"traditional navigable water.” "interstate 
water," or “the territorial seas." Rather, the 
literature assesses tributaries in terms of their 
collections to and effects on downstream 
waters in a watershed. While the agencies 
define as "waters of the United States” 
tributaries only in watersheds which drain to 
a traditional navigable water, interstate 
water, or the territorial seas, that distinction 
docs not affect the conclusions of the 
scientific literature with respect to the effects 
of tributaries on down.siream waters. 

B. Tributaries Significantly Affect the 
Physical Integrity of (a)( 1 ) Through {a)(3) 
Waters 

Tributaries, even when seasonally dry. are 
the dominant source of water in most rivens, 
rather than direct precipitation or 
groundwater input to main stem river 
segments. See, e.g.. Report at 4-3 (citing T.C. 
Winter, 2007, “The role of groundwater in 
generating streamfluw in headwater areas 
and in maintaining base flow." Journal of the 
American Water Resources Association 
43:15-25; P-A- Bukavecka.s, “Rivers," in G.E. 
Likens, ed.. Encyclopedia of Inland Waters, 
Vol. 1 (Elsevier: Oxford. 2009)). Distant 
headwaters with stronger connections to 
groundwater or consistently higher 
precipitation levels than downstream reaches 
contribute more water to downstream rivers. 
In the northeastern United States headwater 
streams contribute greater than 60 % of the 
water vulume in larger tributaries, including 
navigable rivers. See, e.g., id. (citing R.B. 
Alexander, et. al., “The role of headwater 
streams in downstream water quality," 
Journal of the American Water Resources 
Association 43:41-59 (2007)). The 


contributions of tributaries to river flow.s are 
often readily measured or observed, 
especially immediately below confluences, 
where tributary flows increase the flow 
volume and alter physical conditions, such 
as water temperature, in the main stream, 

The physical effects of tribritaries are 
particularly clear after intense rainfall occurs 
over only the upper tributary reaches of a 
river network. For example, a study of 
ephemeral tributaries to the Rio Grande in 
New Mexico found that after a storm event 
contributions of the stormflow from 
ephemeral tributaries accounted for 76% of 
the flow of the Rio Grande. See, e.g., id. at 
4-5 (citing E.R. Vivoni, ef, al., “Analysis of 
a Monsoon Flood Event in an Ephemeral 
Tributary and Its Downstream Hydrologic 
Effects," Water Resources ileseorch 
42:W03404 (2006)). A key effect of tributaries 
on the hydrologic response of river networks 
to storm ev'ents is dispersion, or the 
spreading of water output from a drainage 
basin over time. Hydrologic dispension of 
connected tributaries influence the timing 
and volume of water reaching a river network 
outlet. See. e.g., id. at 4-5 to 4-B (citing P. 

M. Saco and F. Kumar, "Kinematic 
dispersion in stream networks coupling 
hydraulics and network geometry,” IVafer 
Resources Research 38:1244 (2002)). 
Tributaries also can reduce the amount of 
water that reaches downstream rivers and 
minimize downstream flooding, often 
througlj infiltration or seepage through 
channel beds and banks or through 
evapotranspiration. See. e.g.. id. at 4-8 (citing 
S.K. Hamilton, ef al., "PersUtence of Aquatic: 
Refugia between Flow Pulses in a Dryland 
River .System (Cooper Creek, Australia),” 
Limnology and Oceanography 50:743-754 
{2005): ).F, Co.steiloc, et.al, “Determining 
Lo,ss Characteristics of Arid Zone River 
Waterbodies," River Research and 
Applications 23:715-731 (2007)), 

One of the primary functions of tributaries 
is transporting sediment to downstream 
waters. Tributflrie,s, particularly headwaters, 
.shape and maintain river channels by 
accumulating and gradually or epi.scdtcally 
releasing sediment and large woody debris 
into river channels, Sediment transport is 
also cleorly provided by ephemeral streams. 
Effects of ^e releases of sediment and large 
woody debris are especially evident at 
trihutary-river confluences, where 
discontinuities in flow regime and 
temperature clearly demonstrate phy.sical 
alteration of river structure and function by 
headwater streams. Report at 4-10, 4-i4. 
Sediment movement Ls critical for 
maintaining the river network, including 
rivens that are considered to be traditional 
navigable waters, as fluvial (produced by the 
action of a river or stream) sediments are 
eroded from .some channel segments, and 
deposited in others downstream to form 
channel features, stream and riparian habitat 
which supports the biological communitie,s 
resident downstream, and influence the river 
hydrodynamics. See. e.g., J.L, Florsheim, et 
al., “Bank Erosion as a Desirable Attribute of 
Rivers," Dioscience 58:519-29 ( 2008 ); Report 
at 4-9 (citing M. Church, “Bed material 
tramport and the morphology of alluvial 
river channels.” Annual Reviewof Earth and 
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Planetary Sciences: 325—354 (2006jj. While 
essential to river systems, too much sediment 
can impair ecological integrity by filling 
interstitial spaces, blocking sunlight 
transmission through the water column, and 
increasing contaminant and nutrient 
concentrations- Report at 4-9 (citing P.J, 
Wood and P.D. Armitage, “Biological Effects 
of Fine Sediment in the Lotic Environment," 
Environmental Management 21:203-217 
(1997)1. Over sedimentation thus can reduce 
photosynthesis and primary productivity 
within the stream network and otherwise 
have harmful effects on downstream biota, 
including on the health and abundance of 
fish, aquatic macrophytes (plants), and 
aquatic macrolnvertebrotes that inhabit 
downstream waters. See, e.g., Wood and 
Armitage 1997. Headwater streams tend to 
trap and store sediments behind large 
structures, such as boulders and trees, that 
are tramsported dowm-stream only driring 
infrequent large storm events. See Report at 
4-10, 4-12 (citing L.E. Benda, and T.W. 
Cundy, “Predicting deposition of debris 
flows in mountain channels,” Canadian 
Geotechnical Journal 27:409-417 (1990); T. 
Gomi and R.C, Sidle, “Bed load transport in 
managed steep-gradient headwater streams of 
southeastern Alaska." Woler Resources 
fie, search 39:1336 (2003); L.E. Benda, et al, 
“Geomorphology of steepland headwaters: 
The transition from hillslopes to channels," 
Journal of the American Water flesaurces 
Association 41:835-851 (2005); P.E. Bigelow. 
et al; "On Debris Flows, River networks, and 
the Spatial Structure of Channel 
Morphology,” forest Science 53:220-238 
(2007); J.P.R, Gooderham, et al., “Upstream 
Heterogeneous Zones: Small Stream Systems 
Structured by a Lack of Competence?” 
Journal of the North American Benthologica! 
Society26:365-374 (2007)). 

Tributaries can greatly influence water 
temperatures in tributary networks, This is 
Important because water temperature is a 
critical factor governing the distribution and 
growth of aquatic life, both directly (through 
its effects on organisms) and indirectly 
(through its effects on other physiochemical 
properties, such as dissolved oxygen and 
suspended solids). Id. at 4-13 (citing {,D. 
Allan, Streom Ecology — Structure and 
Function of Running Wafere (Now York, NY: 
Chapman & Halt, 1995)). For instance, water 
temperature controls metabolism and level of 
activity in cold-blooded species like fish, 
amphibians, and aquatic invertebrates. See, 
e.g., G.G. Ice, “Chapter 3: Stream 
Temperuture .and Dissolved Oxygen," in J.D. 
.Stednick, ed., Hydrologic and Biological 
Responses to Forest Practices (Springer, 

2008), Temperature can also control the 
amount of clis.salved oxygen in streams, as 
colder water holds more dissolved oxygon, 
which fish and other fauna need to breathe. 
Connections between tributaries and 
downstream rivers can affect water 
temperature in river networks. See, e.g., 
Report at 4-13 (citing S, Knispel, and E. 
Casteila, "Disruption of a Longitudinal 
Pattern in Environmental Factors and 
Benthic Fauna by a Glacial Tributary,” 
Freshwater fli'o/ogy 48:604-618 (2003); S.P, 
Rice, et al, •’The Ecological Importance of 
Tributaries and Confluences." in S.P. Rice, et 


al., ed., fljvBr Confluences, Tributaries and 
the FluviaJ Network, (Chichester, UK; John 
Wiley & Sons. 2008). pp. 209-242)). In 
particular, tributaries provide both cold and 
warm water refuge habitat that are critical 
for protecting aquatic life. Id. at 4-32. 

Because headwater tributaries often depend 
on groundwater inputs, temperatures in these 
systems tend to be wanner in the winter 
(when groundwater is wanner than ambient 
temperatures) and colder in the summer 
(wJien groundwater is colder than ambient 
temperatures) relative to downstream waters. 
Id. (citing G. Power, et al., "Groundwater and 
Fish; Insights from Northern North America." 
Hydrological Processes 13:401-422 (1999)). 
Thus tributaries provide organisms with both 
warm water and coldwater refuges at 
different times of the year. Id. (citing R.A. 
Curry, et al, “Use of Small Streams by Young 
Brook Trout Spawned in a Lake," 
Transactions of the American Fisheries 
Society 126:77-83 (1997); C.V. Baxter, and 
F.R. Hauer, "Geomorphology. Hyporhcic 
Exchange and Selection of pawning Habitat 
by Bull Trout {Salvelinus confluentus)," 
Canadian Journal of Fisheries and Aquatic 
Sciences 57; 1470-1481 (2000): T.R. Labbe, 
and K.D. Fausch, “Dynamics of Intermittent 
Stream Habitat Regulate Persistence of a 
Threatened Fish at Multiple Scales," 
Ecological Applications 10:1 774-1791 
(2000); M.J. Bradford, et ai, “Ecology of 
Juvenile Chinook Salmon in a Small Non- 
natal Stream of the Y ukon River Drainage 
and the Role of Ice Conditions on Their 
Distribution and Survival," Canodian Journal 
of Zoology-Revue Canadienne De Zoologie 
79:2043-2054 (2001)). For example, when 
temperature conditions in downstream 
waters are adverse, fish can travel upstream 
and use tributaries as refuge habitat Id. 

(citing Curry etal. 1997: M.A. Cairns, el al, 
"Influence of Summer Stream Temperatures 
on Black Spot Infestation of Juvenile Coho 
Salmon in the Oregon Coast Range," 
Transactions af the American Fisheries 
Society 134:1471-1479 (2005)). Tributaries 
also help buffer temperatures in down.streain 
waters. Id, at 4-13 to 4-14 (citing D. Caissie, 
“The thermal regime of rivers: A review." 
Freshwater Biology ftlil 389-1406 (2006). 

Temperatures in tributaries affect 
downstream water temperature many 
kilometers away. Id. at 4-14 (citing B. 
Gardner, and P.J. Sullivan, “Spatial and 
Temporal Stream Temperaturt! Prediction: 
Modeling Nonstationary Temporal 
Covariance Structures," IVofer flesources 
Research 40;W01102 doi (2004); U.R. 

Johnson, et al, “Use of Spatially Explicit 
Physicochemical Data to Measure 
Downstream Impacts of Headwater Stream 
Disturbance,” Wbferflesources Research 
46;W09526 (2010)). 

C. Tributaries Significantly Affect the 
Chemical Integrity of (a)(1) Through (a)(3) 
Waters 

Tributaries transform and export 
significant amounts of nutrients and carbon 
to downstream waters, serving important 
source functions that greatly influence the 
chemical integrity of downstream waters. 
Organic carbon, in both dissolved and 
particulate forms, exported from tributaries is 
consiuned by downstream organisms. The 


organic carbon that is exported downstream 
thus supports biological activity (including 
metabolism) throughout the river network, 
See, e.g., Report at 4-22 (citing vS.G. Fisher 
and G-E- Likens, “Energy Flow in Bear Brook, 
New Hampshire; An Integrative Approach to 
Stream Ecosystem Metabolism," Ecological 
Monographs 43: 421-439 (1973); J.L. Meyer, 
“The Microbial Loop in Flawing Waters,” 
Microbial Ecology 28:195-199 (1994); ).B, 
Wallace, ef al "Multiple Trophic Levels of a 
Forest Stream Linked to Terrestrial Litter 
Inputs. “ Science 277:102-104 (1997); R.O, 
Hall and J.L. Meyer, “The Trophic 
Significance of Bacteria in a Detritus-Based 
Stream Food Web," Ecology 79:1995-20X2 
(1996): R.O. Hall, etal, “Organic Matter 
Flow in Stream Food Webs with Reduced 
Detrital Resource Base." Ecology 81:3445- 
3463 (2000); C. Augspurger, et al, “Tracking 
Carbon Flow in a 2-Week-Oid and 6-VVeek- 
Old Stream Diofilm Food Web." Limnology 
and Oceanography 53:542-550 (2008)), 

Much or most of the organic carbon that is 
exported from tributaries has been altered 
either physically or chemically by ecosystem 
procBs.ses within the tributary streams, 
particularly by headwater stream.s. 

Nutrient export from tributaries has a large 
effect on downstream water quality, as excess 
nutrients from surface runoff from lawns and 
agricultural fields can cause algal blooms that 
reduce dissolved oxygen levels and increase 
turbidity in rivers, lakes, estuaries, and 
tciTitorial seas. Water low in dissolved 
oxygen cannot support aquatic life; it Ls 
widely-recognized that this phenomenon has 
resulted in the devastation of commercial 
and recreational fisheries in the northern 
Gulf of Mexico. Committee on Environment 
and Natural Resources, Integrated 
Assessment of Hypoxia in the Northern Gulf 
of Mexico (Washington, DC; National Science 
and Technology Council, 2000), The amount 
of nitrogen that is exported downstream 
varies depending on stream size, and how 
much nitrogen is present in the system. 
Nitrugen loss is greater in smaller, shallow 
stream.s. most likely because denitrification 
and settling of nitrogen particles occur at 
slower rates in deeper channels, Report at 4- 
1 6 (citing R.G. Alexander, sf al, "Effect of 
Stream Channel Size on the Delivery of 
Nitrogen to the Gxilf of Mexico,” Nature 
403:758-761 (2000)), At low loading rates, 
the hiotic removal of dissolved nitrogen from 
water is high and occurs primarily in small 
tributaries, reducing the loading to larger 
tributaries and rivere downstream. At high 
nitrogen loading rates, tributaries become 
nitrogen saturated and are not effectively able 
to remove nitrogen, resnlting in high nitrogen 
export to rivers, Id. at 4-18 (citing P.J. 
Mulholland, et al, “Stream Denitrification 
across Biomes and Its Response to 
Anthropogenic Nitrate Loading," Nature 
452:202-205 (2008)). The transport of 
nitrogen and phosphorus downstream has 
also been well-documented, particularly in 
the (;a.ses of the Gulf of Mexico and the ’ 
Chesapeake Bay. Tributary streams in the 
uppermost portions of the Gulf and Bay 
watersheds transport the majority of 
nutrients to the downstream waters; an 
estimated 85% of nitrogen arriving at the 
hypoxic zone in the Gulf originates in the 


152 


Federal Register/ Vol. 79, No. 76/Monday, April 21 , 2014 /Proposed Rules 22229 


upper Mississippi {north of Cairo, Illinois} 
and the Ohio River Basins. D. Gooishy, et aL, 
Topic Report 3. Flux and Sources of 
X'ulrients in the Mississippi-Atchafolaya 
River Basin (Washington, DC: National 
Science and Technology Council Committee 
on Environment and Natural Resources, 
1999). The export ofnutrients from streams 
in the Mississippi River Basin has an effect 
on anoxia, or low oxygen levels, in the Gulf. 
Report at 4-17 (citing N.N. Rabalais, et al., 
“Gulf of Mexico Hypoxia, a.k.a. ‘the Dead 
Zone,’ ” Annual Revieiv of Ecology and 
Systematics 33:235-263 (2002j}. Similarly, 
nutrient loads from virtually the entire 
64,000 square mile watershed affect water 
quality in the Chesapeake Bay. Simulation 
tools have been used to determine the 
nutrient and sediment load reductions that 
must be made at many different points 
throughout the entire watershed in order to 
achieve acceptable water quality in the 
mainstem of the Bay. These reductions 
included specific annual nitrogen caps on the 
upper reaches of the Susquehanna River in 
New York State, more than 400 miles from 
the mouth of the Chesapeake Day. See e.g., 
U.S. Environmental Protection Agency (EPA), 
Region III, Chesapeake Day Program Office, 
Setting and Allocating the Chesapeake Bay 
Basin jVutWent and Sediment Loads: The 
Collaborative Process, Technical Tools and 
Innovative Approaches. EPA 903-R-03-007 
(Washington, DC; EPA, 2003); Rahalais et al 
2002, 

Although tributaries export nutrients, 
carbon, and contaminants downstream, they 
also transform those substances, Phosphorous 
and nitrogen arrive at downstream waters 
having already boen cycled, or taken up and 
transformed by living organisms, many times 
in headwater and smaller tributaries. Report 
at 4-19 to 4-20, 6-3 to 6-4 (citing J.R, 
Webster, and B.C. Patten, "Effects of 
watershed perturbation on stream potassium 
and calcium dynamics.’’ Ecological 
Monographs 49:51-72 (1979); J.D, Newboid, 
et al., “Measuring nutrient spiraling in 
streams,” Conodion fournal of Fisheries and 
Aquatic Sciences 38:860-863 (1981 ); }. 
Elwood, et al., “Resource spiraling: An 
operational paradigm for analyzing lotic 
ecosystems," In T.D. Fontaine and S.M. 
Bartf)!!, od.. Dynomics of Lotic Ecosystems 
(Ann Arbor, MI; Ann Arbor Science, 1983), 
pp, 3-23; S.H. Ensign, and M.W. Doyle, 
"Nutrient Spiraling in Streams and River 
Networks," /ourno} of Geophysical Research- 
Diogeosciences 111;G04009 (2006)). In 
addition, some of the nutrient that is taken 
up as readily available inorganic forms is 
released back to the water as organic forms 
that are less available for biotic uptake. Id. at 
4-20 (citing P.J. Mulholland, et al., 
“Production of Soluble, High Molecular 
Weight Phosphoru.s and Its Subsequent 
Uptake by Stream Detritus," Verhandiungen 
des Internationnlen Verein Limnologie 
23:1190-1197 (1988); S.P. Seitzinger, et al., 
“Bioavaiiability of DON from Natural and 
Anthropogenic Sources to Estuarine 
Plankton,” Limnology and Oceanography 
47:353-366 ( 2002 )). Similarly, nutrient 

incorporated into particulates is not entirely 
regenerated, but accumulates in 
longitudinally increasing particulate loads 


(he. increases moving downstream). Id. at 4- 
20 (citing J.L Merriam, et al., “Characterizing 
Nitrogen Dynamics. Retention and Transport 
in a Tropical Rainforest Stream Usii^ an in 
situ N-15 Addition." Freshwater Biology 
47:143-160 (2002); M.R. Whiles, and W.K. 
Dodds, “Relationships between Stream Size. 
Suspended Particles, and Filter-Feeding 
Macroinveitebrates in a Great Plains Drainage 
Network,” fournal o/Fnvironmentoi Quality 
31:1589-1600 (2002); R.O. Hall, ef a/., 
"Hydrologic Control of Nitrogen Removal, 
Storage, and Export in a Mountain Stream," 
Limnology and Oceanogrophy 54:2128— 2142 
(2009)). Headwater streams have seasonal 
cycles in the concentrations of phosphorous 
and nitrogen that are delivered downstream 
by accumulating nutrient derived from 
temporarily growing streambed biomass. Id. 
(citing P.J. Mulholland, and W.R. Hill, 
"Seasonal Patterns in Streamwater Nutrient 
and Dissolved Organic Carbon 
Concentrations: Separating Catchment Flow 
Path and In-Stream Effects," Water Resources 
Research 33:1297-1306 (1997); P.J. 
Mulholland, “The Importance of In-stream 
Uptake for Regulating Stream Concentrations 
and Outputs of N and P from a Forested 
Watershed: Evidence from Long-Term 
Chemistry Reetords for Walker Branch 
Watershed," Rjogeochem/sfry 70:403— 426 
(2004)). Such variations have been 
demon.strated to affect downstream 
productivity. Id. (citing P.J. Mulholland, ef 
a/., "Longitudinal Patterns of Nutrient 
Cycling and Periphyton Characteristics in 
Streams: a Test of Upstream-Downstream 
Linkage." Journal of the North American 
Bentbolopcal Society 14:357-370 (1995)). 
Nitrification, the microbial transformation of 
ammonium to nitrate, affects the form of 
downstream nutrient delivery. Nitrification 
occurs naturally in undisturbed headwater 
streams, but increases .sharply in response to 
ammonium inputs, thereby reducing 
potential ammonium toxicity from pollutant 
inputs. Id. (citing Newboid. ef al.. 
“Phosphorus Dynamics in a Woodland 
Stream Ecoitystem: a Study of Nutrient 
Spiraling.” Ecology 64:1249-1265 (1983): 

S.C. Chapra, Surface Water Quality Modeling 
(McGraw-Hill, 1996); E.S. Bernhardt, et al, 
"Whole-system Estimates of Nitrification anti 
Nitrate Upl<>kc tn Streams of the Hubbard 
Brook Experimental Forest." Ecosysfennv 
5:419-430 ( 2002 )). Denitrification, the 
removal of nitrate from streamwater through 
transformation to atmospheric nitrogen, is 
widespread among headwater streams: 
research indicates that small, unimpacted 
tributaries can reduce up to 40% of 
downstream nitrogen delivery through 
denitrification. Id. at 4-20 to 4-21 (citing P.J. 
Mulholland, el al., “Stream Denitrification 
across Blomes and Its Response to 
Anthropogenic Nitrate Loading,” Nature 
452:202-205 (2008)). Small tributaries also 
affect the downstream delivery ofnutrients 
through abiotic processes. Streams can 
reduce phosphorus concentrations through 
sorption (i.e., “sticking”) to stream 
sediments. Id. at 4-21 (citing J.L. Meyer, 

"The Role of Sediments and Bryophytes in 
Phosphorus Dynamics in a Headwater Stream 
Ecosystem," Lunno/ogyond Oceanography 
24:365—375 (1979)). This is particularly 


beneficial to downstream chemical integrity 
where phosphorus sorbs to contaminants 
such as metal hydroxide precipitates. Id. 
(citing J-A. Simmons, “Phosphorus Removal 
by Sediment in Stream.s Contaminated with 
.^cid Mine Drainage,” Water Air and Soil 
Pallution 209:123-132 (2010)}. 

Tributaries also store significant amounts 
of nutrients and carbon, functioning as 
important sinks (lags) for river networks so 
that they do not reach downstream 
traditional navigable waters, interstate 
waters, or the territorial seas. Small tributary 
streams in particular often have the greate,st 
effect on downstream water quality, in terms 
of storage and reducing inputs to 
downstream waters. For instance, uptake and 
transformation of inorganic nitrogen often 
occurs most rapidly in the smallest 
tributaries. See, e.g., id. at 4-18 (citing B.J. 
Peterson, ef a!., "Control of Nitrogen Export 
from Watersheds by Headwater Streams," 
Science 292:86—90 {2001]). Small tributaries 
affect the downstream delivery of nutrients 
such as phosphorus through abiotic 
processes; such streams can reduce 
phosphorus concentrations by sorption to 
stream sediments. 

Tributaries can also serve as a temporary 
or permanent source or sink for 
contaminants, for instance sub.stances like 
metals, sodium, and even dead fish carcas.5es 
that adversely affect organisms when 
occurring at excessive or elevated 
concentrations to reduce the amounts that 
reach downstream traditional navigable 
waters, interstate waters, or the territorial 
seas, The transport of contaminants to 
downstream waters can impact water quality 
downstream, if they arc not .stored in 
tributarie-s. .See. e.g., id. at 4-26 (citing X, 
Wong, ef ai. "Water Quality Changes as a 
Result of Coalbed Methane Development in 
a Rocky Mountain Watershed," /ourna/ of the 
American Water Resources Association 
43:1383-1399 (2007)). Tributaries can also 
serve as at least a temporary sink for 
contaminants that would otherwise impair 
downstream water quality. See, e.g.. id. at 
133-134 (citing W.L, Graf, P/utonlum anc/fhe 
Rio Grande.’ Environmental Change and 
Contamination in the Nuclear Age (Now 
York; Oxford University Press, 1994)), 

The distances and extent of metal 
contaminant transport was shown In separate 
studies in the upper Arkansas River in 
Colorado, and Clark Fork River in Montana, 
w'here past mining activities impacted the 
headwater tributaries. River bed sediments 
showed that metals originating from the 
raining and smelting areas in the headwater.s 
were reaching water bodies up to 550 km 
downstream. Id. at 4-26 to 4-27 (citing E.V. 
Axtmann. and S.N. Luoma, “Large-, scale 
DLstribution of Metal Contamination in the 
Fine-grained Sediments of the Clark Fork 
River, Montana, USA," Applied 
Geochemistry b:7o-8B (1991); D.A. Kirahall, 
ef al., “Effects of Colloid s on Metal Transport 
in a River Receiving Acid Mine Drainage, 
Upper Arkansas River, Colorado, USA," 
Applied Geochemistry 10:285-30(1 (1995)). 

Military studies of the distribution, 
tran.sport, and storage of radionuclides [e.g., 
plutonium, thorium, uranium) have provided 
convincing evidence for distant chemical 
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connectivity in river networks because tlie 
natviral occurrence of radioiuiclides is 
extremely rare. From 1942 to 1952, prior to 
the full understanding of the risks of 
radionuclides to human health and the 
environment, plutonium dissolved in acid 
was discharged untreated into several 
intermittent headwater streams that flow into 
the Rio Grande at the Los Alamos National 
Laboratory, New Mexico. Id. at 4-2B (citing 
W.L. Graf, Plutoniuw and the Rio Grande: 
Environinental Change and Contamination in 
the Nuclear Age (New York: Oxford 
University Press, 1994); vS.L. Reneau, et ah, 
‘‘Geomorphic Controls on Contaminant 
Distribution along an Ephemeral Stream,” 
Earth Surface Processes and Landforms 
29:1209-1223 (2004)). Also during this time, 
nuclear weapon.s testing occurred west of the 
upper Rio Grande near Socorro, New Mexico 
(Trinity blast site) and in Nevada, where 
fallout occurred on mountainous areas with 
thin soils that are readily transported to 
headwater streams in the upper Rio Grande 
basin. The distribution of plutonium within 
the Rio Grande il!u.strates how headwater 
streams transport and store contaminated 
sediment that has entered the basin through 
fallout and from direct discharge. Los Alamo-s 
Canyon, while only representing 0.4% of the 
drainage area at its confluence with the Rio 
Grande, had a mean annual bedload 
contribvition of plutonium almost .seven 
times that of the mamstem. Id. (citing Graf 
1994), Much of the bedload contribution 
occurred sporadically during intense storms 
that were out of phase with flooding on the 
upper Rio Grande. Total estimated 
contributions of plutonium between the two 
sources to the Rio Grande were 
approximately 90% from fallout to the 
landscape and 10 % from direct effluent 
discharge at Los Alamos National Laboratory. 
Id. (citing Graf 1994). 

C. Tributaries Significantly Affect the 
Biological Integrity of (a)( 1 ) Through (a)(3) 
Waters 

Tributaries are biologically linked to 
downstream waters through the movement of 
living organisms or their reproductive 
propagules, such as eggs or seeds. For 
organisms that drift with water flow, 
biological connections depend on 
hydrological comioctions. However, many 
aquatic organisms are capable of active 
movement with or against water flow, and 
others disperse actively or pas.sively over 
land by walking, flying, drifting, or 
“hitchhiking.” All of ^ese different types of 
movement form the basis of biological 
connectivity between headwater tributaries 
and downstream waters. 

Headwater tributaries increase the amount 
and quality of habitat available to aquatic 
organisms. Under adverse conditions, small 
tributaries provide safe refuge, allowing 
organisms to persist and recolonize 
downstream aroa.s once adverse conditions 
have abated. See, e.g., Report at 4-29 (citing 
J.L. Meyer and J.B. Wallace. “Lost Linkages 
and Lotic Ecology: Rediscovering Small 
Streams,” Pages 295-317 in M,C. Press, N . ). 
Huntly, and S. Levin, editors. Ecology; 
Achievement and Challenge (Oxford, UK: 
Blackwell Science, 2001); A. Meyer et ah. 

“The Effect of Low Flow and Stream Drying 


on the Distribution and Relative Abundance 
of the Alien Amphipod, Ech/nogamDtonjs 
berilloni (Catta, 1878) in a Karstic Stream 
System (Westphalia, Germany),” Cnistaceana 
77:909-922 (2004); A.D. Huryn et ah, 

‘ ‘ Landscape Heterogeneity and the 
Biodiversity of Arctic Stream Communities; 

A Habitat Template Analysis,” Canadian 
Journal of Fisheries and Aquatic Sciences 
62:1905—1919 (2003)). Use of tributaries by 
salmon and other anadromous fish for 
spawning is wolLdocumented, but even non- 
migratory species can travel great distances 
within the river and tributary networks. See. 
e.g., id. at 4-31 (citing O.T. Gorman, 
“Assemblage Organization of Stream Fishes: 
The Effects of Rivers on Adventitious 
Streams,” American Naturalist iZSiA]: 611- 
616 (1986); A. L. Sheldon, “Conservation of 
Stream Fishes; Patterns of Diversity, Rarity, 
and Risk." Conservation Bfoiogy 2:149-156 
(1 988): N.P. Hitt and P.L. Angermeier, 
‘‘Evidence for Fish Dispersal from Spatial 
Analysis of Stream Network Topology.” 
Journal of the North American Benthoiogicai 
Society 27:304-320 (2008)). Tributaries also 
serve as an important source of food for biota 
in downstream rivers. Tributaries export 
plankton, vegetation, fish eggs, insects, 
invertebrates like worms or crayfish, smaller 
fish that originate in upstream tributaries and 
other food sources that drift downstream to 
be consumed by other animals. See. e.g., id. 
at 4-29 (citing D.J. Progar and A.R. Modenke, 
“Insect Production from Temporary and 
Perennially Flowing Headwater Streams in 
Western Oregon.” Journal o/ Fresh water 
Ecology 17:391-107 (2002)). For example, 
many fish feud on drifting insects, and 
numerous studies document the downstream 
drift of stream invertebrates that then are 
eaten by fish in larger rivers. See. e.g., id. at 
4-29 to 4-30 (citing S. Nakano and M. 
Murakami. "Reciprocal Subsidies; Djmamic 
Interdependence between Tcrre-strial and 
Aquatic Food Webs.” Proceedings of the 
National Academy of Sciences USA 98:168- 
170 (2001); M.S. Wipfii and D.P. Grcgovich. 
“Export of Invertebrates and Detritii.s from 
Fishle,ss Headwater Streams in Southeastern 
Alaska; Implications for Downstream 
Salmonid ^oduclion,” Freshwater Biology 
47:957-969 (2002)). 

Biological connectivity also allows gene 
flow, or genetic connectivity, among tributary 
and river populations. Gene flow is needed 
to maintain genetic diversity in a species, a 
basic requirement for that species to be able 
to adapt to environmental change. 

Populations connected by gene flow have a 
larger breeding population .size, making them 
less prone to the deleterious effects of 
inbreeding and local extinction. Id. at 4-33 
(citing R. Lande and S. Shannon, "The role 
of genetic variation in adaptation and 
population persistence in a changing 
environment,” Evolution 50:434-437 (1996)). 
Genetic connectivity exists at multiple .scales 
and can extend beyond one a single river 
catchment, and for species capable of long 
distance movement (such as salmon), reveals 
complex interactions among spatially distant 
populations of aquatic organisms Id. (citing 
j.M. Hughes, et al.. “Genes in Streams: Using 
DNA to Un«lerstand the Movement of 
Freshwater Fauna and Their Riverine 


Habitat,” Bioscience 59:573-583 (2009); C.D. 
Anderson, “Considering spatial and temporal 
.scale in landscape-genetic studies of gene 
flow,” Mo/ff(7u/arEco/ogy 19:3.565-3575 
(2010)). 

D. Headwater Tributaries Significantly Affect 
the Chemical, Physical, or Biological 
Integrity of (a)(1) Through (a)(3j Waters 
As discussed above, the scientific literature 
supports the conclusion that tributaries, 
including headwater streams, have a 
significant nexus to downstream waters 
based on their contribution to the chemical, 
physical, or biological integrity of (a)(1) 
through (a)(3) waters. Headwater tributaries, 
the small streams at the uppermost reaches 
of the tributary network, are the most 
abundant streams in the United States. See. 
e.g.. id. at 4-2 (citing T.L. Nadeau and M.C. 
Rains. “Hydrological connectivity between 
headwater streams and downstream waters; 
How science can inform policy,” Journal of 
the American Water Resources Association 
43:118-133 (2007)). Collectively, they help 
shape the chemical. phy.sicoi. and biological 
integrity of downstream waters, and provide 
many of the same functions as non- 
headwater streams. See, e.g., id. at 1-7 to 1- 
8. 4-1. For example, headwater .streams 
reduce the amount of sediment delivered to 
downstream waters by trapping .sediment 
from water and runoff. See, e.g., M, Dicterich 
and N.?I, Anderson, “Dynamics of Abiotic 
Parameters, Solute Removal and Sediment 
Retention in Summer-Dry Headwater Stream 
of Western Oregon," Hydrobiologia 379: 1-15 
(1998). Headwater streams shape river 
channels by accumulating and gradually or 
episodically releasing sediment and large 
woody debris into river channels. They are 
also responsible for most nutrient cycling 
and removal, and thus transforming and 
changing the amount of nutrients delivered 
to downstream waters. See, e.g., Report at 4- 
18 (citing B.J. Peterson, et aJ., “Control of 
Nitrogen Export from Watersheds by 
Headwater Streams,” Science 292: 86-90 
(2001)}. A close connection exists between 
the water quality of these streams and the 
water quality of traditional navigable waters, 
inter-state waters, and the territorial seas, .See. 
e.g.. State of Ohio Eoviranmental Protection 
Agency, Nonpoint Sourc,’e Impacts on 
Primal}' Headwater Streams (Columbus, OH; 
Ohio Environmental Protection Agency, 

2003). Activities such as discharging a 
pollutant into one part of the tributary system 
arc weil-documcnted to affect other parts of 
the system, even when the point of discharge 
is far upstream from the navigable water that 
experiences the effect of the discharge. See, 
e.g., F.M, Dunnivant and E, Anders, A Basic 
Introduction To Pollutant Fate and 
Transport: An Integrated Approach With 
Chemistry, Modeling, Risk Assessment, and 
Environmental Legislation (Hoboken. NJ: 

John Wiley & Sons, Iiu;., 2006). 

Headwater streams provide unique habitat 
and protection for amphibians, fish, and 
other aquatic or serni-aquatic species living 
in and near the stream that may use the 
downstream waters for other portions of their 
life stages. See. e.g., Report at 1-8; J.L. Meyer, 
et ah, “The Contribution of Headwater 
Streams to Biodiversity in River Networks,” 
Journal of the American Water Resources 
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Association 43(1): 86-103 (2007). They also 
serve os migratory corridors for fish. 
Tributaries can improve or maintain 
biological integrity and can control water 
temperatures in the downstream waters. See, 
e.g., Report at 4-14 (citing J.L. Ebersole, at. 
aL. "Cold water patches in warm streams: 
Physicochemical charac;teri.stics and the 
influence of shading," /ournaf of the 
American Water Resources Association 
39:355—368 (2003); B. Gardner, and P.J. 
Sullivan, “Spatial and temporal stream 
temperature prediction: Modeling 
nonstationary temporal covariance 
structures,” Water Resources Research 40:1- 
9 (2004): B.R. Johnson, et aL. “Use of 
spatially explicit physicochemical data to 
measure downstream impacts of headwater 
stream disturbance," Water Resources 
Research 46;W09526 (2010)), Headwater 
streams also provide refuge habitat for 
riverine organisms seeking protection from 
temperature extreme.s, flow extremes, low 
dissolved oxygen, high sediment levels, or 
the presence of predators, parasites, and 
competitors. See, e.g., id. at 4-32 (citing J.C. 
Scrivener, et al., “juvenile Chinook salmon 
(Oncorhynchus tshawytscha) utilization of 
Hawks Creek, a small and nonnatal tributary 
of the Upper Fraser River," Conadfon Journal 
of Fisheries and Aquatic Sciences 51:1139- 
1146 (1994); R.A, Curry, et al., “Use of small 
streams by young brook trout spawned in a 
lake," Transactions of the American 
Fisheries 5oc’/s(y 126:77-83 (1997); A.M. 
Plie.s. et al., "Seasonal changes in fish 
community .structure of intermittent streams 
in the middle reQche.s of the Guadiana basin, 
Portugal," /ourna/o/ Fish Bio/ogy 54:235-249 
(1999); M.J Bradford, et al., “Ecology of 
juvenile Chinook salmon In a small nonnatal 
stream of the Yukon Ri ver drainage and the 
role of ioB conditions on their distribution 
and survival,” Canadian Journal of Zoology- 
Revue Canadienne De Zoologie 79:2043- 
2054 (2001): M.A. Cairns, et al., "Influence 
of summer stream temperatures on black spot 
infestation of juvenile coho salmon in the 
Oregon Coast Range,” Transactions of the 
American Fisheries Society 134:1471-1479 
(2005): Wlgington, P. J,, et al, "Coho salmon 
dependence on intermittent streams,” 
Frontiers In Ecology and the Environment 
4:513—518 (2006)), H«;fldwater streams serve 
as a source of food materials such as insects, 
larvae, and organic matter to nourish the fish, 
mammals, amphibians, and other organism.s 
in downstreajn streams, rivers, and lake.s. 

See. e.g., id. at 4-22, 4-24 (citing S.G,, Fisher, 
and G.E, Llken.s, "Energy flow in Bear Brook, 
New Hamp.shire: An integrative approach to 
stream ecosystem metabolism.” Ecological 
Monographs 43:421-439 (1973); J.L, Meyer, 
"The microbial Itjop in flowing waters," 
Microbial Ecology (1994); J.B. 

Wallace, et al, “Multiple trophic levels of a 
forest stream linked to terrestrial litter 
inputs,” Science 277:102-104 (1997); R.O. 
Hall, and J.L. Meyer, “The trophic 
significance of bacteria in a detritus-based 
stream food web,” Ecology 79:1995-2012 
(1998); R.O, Hall, ef al, "Organic matter flow 
in stream food webs with reduced detrital 
resource base," Eco/ogy 81:3445-3463 (2000); 
T. Gomi, et al. "Understanding processes 
and downstream linkages of headwater 


systems," Bioscience 52:905-916 (2002); C. 
Aug.spuiger, ef al., “Tracking carbon flow in 
a 2- week-old and 6-week-old stream biofllm 
food web,” Limnology and Oceanography 
53:642—650 (2008)). Disruptions in these 
biological processes affect the ecological 
functions of the entire downstream system. 
See, e.g., L.A. Kaplan, et al, “Patterns of 
Dissolved Organic Carbon in Transport.” 
Limnologyand Oceonography 25: 1034—1043 
(1980); R.L. Vannote, ef. al., “The River 
Continuum ConcepL” Canadian Journal of 
Fisheries and Aquatic Sciences 37; 130-37 
(1 980). Headwater streams can help to 
maintain base flow in the larger rivers 
downstream, which is particularly important 
in times of drought. See, e.g.. Report at 4-4. 
4-66 (citing P.D. Brooks, and M.M. Lemon, 
“Spatial variability in dissolved organic 
matter and inorganic nitrogen concentrations 
in a semiarid stream, San Pedro River, 
Arizona,” Journal of Geophysical fleseorch- 
Biogeosciences 112:G03S05.D (2007); 

Tetzlaff, and C. Sonlsby, “Sources of 
baseflow in larger catchments — using tracer.s 
to develop a holistic understanding of runoff 
generation,” Journal of Hydrology 359:2&7- 
302 (2008)). At the same time, the network 
of headwater streams can reguiate the flow of 
water into downstream waters, mitigating 
low flow and high flow extremes, reducing 
local and dovmstream flooding, and 
preventing excess erosion caused by 
flooding. See, e.g.. United States, U.S. EPA 
and USDA/ARS Southwest Watershed 
Research Center. EPA/600/R-08/134. ARS/ 
2330462008: The Ecological and 
Hydrological Significance of Ephemeral and 
Intermittent Streams in the Arid and Semi- 
arid American Southwest (Washington. DC: 
U.S. EPA and USDA/ARS Southwest 
Watershed Research Center. Levick et al, 
2008) (Levick ef al. 2008). 

F. Ephemeral and Intermittent Tributaries 
Signiflcantly Affect the Chemical. Physical, 
or Biological Integrity of (a){1 ) Through {a)(3) 
Waters 

Tributaries do not need to flow perennially 
to have a significant nexus to downstream 
waters. Approximately 59% of streams across 
the United States (excluding Alaska) flow 
intermittently or cphemerally; ephemeral and 
intermittent .streams are parlicitlariy 
prevalent In the arid and semi-arid 
Southwest, where they account for over 8t% 
of streams. Levick ef oi. 2008. Despite their 
intermittent or ephemeral flow, these streams 
nonetheie.ss perform the same important 
ecological and hydn)logical functions 
documented in the scientific literatnre as 
perennial streams, through their movement 
of water, nutrients, and sediment to 
downstream waters. Id. The importance of 
intermittent and ephemeral streams is 
documented in a 2008 peer-reviewed report 
by EPA’s Office of Research and 
Development and the U.S. Department of 
Agriculture’s Agricultural Research Ser\'ice, 
which addresses the bydrologlcai and 
ecological significance of ephemeral and 
intermittent streams in the arid and semi-arid 
Southwestern United States and their 
connections to downstream waters; the report 
is a state-of-the-art synthesis of current 
knowledge of the ecology and hydrology in 
these systems. Id. 


Intermittent and ephemeral streams are 
chemically, physically, and biologically 
connected to downstream waters, and these 
connections have effects downstream. See, 
e.g., id. In some areas, stormflows channeled 
into alluvial floodplain aquifers by 
intermittent and ephemeral streams are the 
major source of annual streamflow in rivers. 
Perennial flows are not necessary for 
chemical connections. Periodic: flows in 
ephemeral or intermittent tributaries can 
have a strong influence on biogeochemistry 
by connecting the channel and other 
landscape elements. See, e.g.. Report at 4-16 
(citing H.M. Valett, ef. al, “Biogeochemical 
and Metabolic Re.sponses to the Flood Pulse 
in a Semiarid Floodplain,” Ecology 86(1): 
220-234 (2005)). This episodic connection 
can be very important for transmitting a 
substantial amount of material into 
downstream rivers. See, e.g., id. (citing 
Nadeau and Rains (2007)). Ephemeral desert 
streams have been shown to export 
particularly high .sediment loadings. See, e.g., 
id. at 4-10 (citing M.A, Hassan, 

"Observations of Desert Food Bores.” Earth 
Surface Processes and Landforms 15:481-485 
(1990)), Ephemeral streams can also 
temporarily and effectively store large 
amounts of sediment that would otherwise 
wash downstream, contributing to the 
maintenance of downstream water quality 
and productive fish habitat. See, e.g., S.H. 
Duncan, et al. "Transport of Road-Surface 
Sediment through Ephemeral Stream 
Channels,” Water Resources Bulletin 23(1): 
113-119 (1987), This temporary storage of 
sediment thus helps maintain the chemical 
and biologic integrity of downstream waters. 

The Report provides case studies of prairie 
streams and Southwest intermittent and 
ephemeral streams, two stream types whose 
jurisdictional status has been called into 
question in the past. These case studies 
highlight the importance of these streams to 
downstream waters, de-spite their small size 
and ephemeral or intermittent flow regime. 
Prairie streams are frequently subjected to the 
extremes of drying and flooding, and 
intermittent or flashy hydrology is prevalent 
in river networks throughout most of the 
Great Plains. Report at 4-40 (citing W,). 
Matthews, “North American Prairie Streams 
a,s Systems for Ecological Study," Journal of 
the North American Bonthological Society 
7:387-409 (1988); A.V, Zale et al, "The 
Physicochemistry. Flora, and Fauna of 
Intermittent Prairie Streams: A Review of the 
Literature," United Sfofes Fish and Wildlife 
Service Biological Report 89:1-44 (1989); 

N.L. Poff, "A Hydrogeography of Unregulated 
Streams in the United States and an 
Examination of Scale Dependence in Some 
Hydrological Descriptors,” Freshwater 
Biology 36:71-91 (1 996); W.K. Dodds, et al, 
“Life on the Edge: The Ecology of Great 
Plains Prairie Streams.” Bioscience 54:205- 
216 (2004)). Prairie streams typicaily 
represent a collection of spring-fed, perennial 
pools and reaches, embedded within larger, 
intermittently flowing segments. Id. at 4-55 
(citing T.R. Labbe, and K.D, Fausch, 
“Dynamics of Intermittent Stream Habitat 
Regulate Persistence of a Threatened Fish at 
Multiple Scales,” Ecological Applications 
10:1774-1791 (2000)), These streams have 
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significant chemical, physical, and biological 
connections to downstream watens, despite 
extensive alteration of historical prairie 
regions by agriculture, water impoundment, 
water withdrawals, and other human 
activities, and the challenges the,se 
alterations create for assessing connectivity. 
Id, (citing W,}. Matthews, and 11. W. 

Robinson, “Influence of Drainage 
Connectivity. Drainage Area and Regional 
Species Richnes.s on Fishes of the Interior 
Highlands in Arkansas,” American Midland 
Naturalist 139:1-19 (1998); W.K. Dodds, et 
ah, "Life on the Edge: The Ecology of Great 
Plains Prairie Strcam-s," iijosc/ence 54:205- 
216 (2004)). The most notable connections 
are via flood propagation, contaminated 
sediment transport, nutrient retention, and 
the extensive transport and movement of fish 
species (including eggs and larvae) 
throughout these networks. Id. at 4-55 (citing 
H.F. Matthai, Floods of June 1965 in South 
Piaffe River Dasin, Colorado, Water Supplv 
Paper 1850-B (Washington, DC: U,.S. 
Geological Survey. 1969); A.J, Horowitz, et 
ah, "The Effect of Mining on the Sediment- 
trace Element Geochemi.stry of Cores from 
the Cheyenne River Arm of Lake Oahe, South 
Dakota, USA." Chemical Geology 67:17-33 
(1988): DC Marron, “The Transport of Mine 
Tailings as Suspended Sediment in the Belle 
Fourche River. West-central South Dakota, 
USA,’’ International Association of 
Hi'drohgic Sciences 184:19-26 (1989); W.K. 
Dodds, ef ah. “Nitrogen Transport from 
Tallgrass Prairie Watersheds," Journal of 
Envirorymental Qualify 25:973-981 (1996); 
K.D, Fausch, and K.R. Bestgen, “Ecology of 
Fishes Indigenous to dm Central and 
Southvirestern Great Plains." m F,L. Knopf 
and F.B. Samson, ed,. Ecology aT]d 
Conservation of Great Plains Vertebrates, 
(New York, NY; Springer-Verlag. 1997), pp. 
131-166; S.P. Platania, and C.S. Altenbach. 
"Reproductive Strategies and Egg Typos of 
Seven Rio Grande Basin Cyprinlds," Copeia 
1998:559-569 (1998); K.M. Fritz, and W.K. 
Dodds. "Ro8i.sta.nce and Resilience of 
Macroinvortebrate Assemblages to Drying 
and Flood in n Tallgrass Prairie Stream 
System,” Hydrobiologia 527;9»-lt2 (2004); 
K.M, Fritz, and W.K. Dodds, "Harshness: 
Characterization of Intermittent Stream 
Habitat over Space and Time,” Marine and 
Freshwater Research 56:13-23 (200S); N.R, 
Franssen, ef ah, ‘‘Effects of Floods on Fish 
Assemblages in an Intermittent Prairie 
Stream.” Freshwater BioIogy51:2Q72-20S6 
(2006): R.B. Alexander, ef ah. "Differences in 
Phosphoru,? and Nitrogen Delivery to the 
Gnlf of Mexico from the Mississippi River 
Basin,” Environmental Science S- Technology 
42:822-830 (2008); J.S. Perkins, and K.D, 

Gido, “Stream Fragmentation Thresholds for 
a Reproductive Guild of Great Plains Fishes.” 
Fisheries 36:371-383 (2011)), 

Southwestern intermittent and ephemeral 
streams exert strong influences on the 
structure and function of downstream waters, 
and the case study (included in the Report) 
echoes many of the findings of the functions 
of intermittent and ephemeral tributaries 
generally, which are described above. The 
case study focuses on the heavily studied San 
Pedro River, located in southeast Arizona, in 
particular, as a representative example of the 


hydrological behavior and the connectivity of 
rivers in the Southwest, but also examines 
evidence relevant to other Southwestern 
streams. The chemical, physical, and 
biological connections of Southwestern 
intermittent and ephemeral streams 
highlighted in the case study are summarized 
below. Flow^ from ephemer^ streams are 
one of the major drivers of the dynamic 
hydrology of Southwest rivers (particularly of 
floods during monsoon seasons. Id. at 4-60, 
4-67 (citing DC Goodrich, ef al., "Linearity 
of Basin Response as a Function of Scale in 
a Semiaiid Watershed,” Water Resources 
Research 33:2951-2965 (1997); F. Yuan, and 
S. Miyamoto, “Characteristics of Oxygen-1 B 
and Deuterium Composition in Waters from 
the Pecos River in American Southwest," 
Chemical Geology 255:220-230 (2008)). 
Downstream river fishes and invertebrates 
are adapted to the variable flow regimes that 
are influenced strongly by ephemeral 
tributary systems, which provide isolated 
pooLs as refuges for fish during dry periods. 

Id. at 4-68 to 4-69 (citing K.R. (ohn, 

"Survival of Fish in Intermittent Streams of 
the Chirichua Mountains. Arizona” Ecology 
45:112-119 (1964): T.R. Labbe, and K.D. 
Fausch. “Dynamics of Intermittent Stream 
Habitat Regulate Persistence of a Threatened 
Fish at Multiple Scales," Ecological 
Applications 10:1774-1791 (2000); J.N. 

Rinne, and D. Miller, "Hydrology, 
Geomorphoiogy and Management: 
Implications for Sustainability of Native 
Southwestern Fishes.” Reviews in Fisheries 
Science 14:91-110 (2006): D.A. Lytle, et ah. 
"Evolution of Aquatic In-sect Behaviors 
across a Gradient of Disturbance 
Ifredictability,” Proceedings of the Royal 
Society— Series D 275:453-462 (2008)). 
Ephemeral tributaries in the Southwest abo 
.supply water to mainstem river alluvial 
aquifers, which aids in the sustaining river 
baseflovv-s downstream. Id. at 4-64 (citing DC 
Goodrich, et ah, "Linearity of Basin Response 
as a Function of Scale in a Semiarid 
Watershed.” Water Resources Research 
33:2951-2965 (1997); J.D, Cailegary. ef ah. 
"Rapid Estimation of Recharge Potential in 
Ephemeral-Stream Cliannels using 
Electromagnetic Methods, and Measurements 
of Channel and Vegetation Characteristics,” 
Journal of Hydrology 344:17-31 (2007)). 
Ephemeral tributaries export sediment 
downstream during major hydrologic events: 
the sediment, in turn, contributes to 
materials that comprise alluvial aquifers and 
shape the fluvial geomorphoiogy (the science 
of how rivers and streams form given the 
landscape setting) of downstream waters. Id. 
at 4-65 (citing G.C. Nanson. and J.C Croke. 

“A Genetic Gassification of Floodplains,” 
Geomorphoiogy 4:459-486 (1992)), The 
nutrient and biogeochemical integrity of 
downstream Southwestern rivers, such as the 
San Pedro River, is heavily influenced by 
nutrient export from ephemeral tributaries 
after storm flow events. Id. at 4-18, 4-66 
(citing P.D, Brooks, and M.M. Lemon, 

"Spatial Variability in Dissolved Organic 
Matter and Inorganic Nitrogen 
Concentrations in a Sraniaiid Stream, San 
Pedro River, Arizona,” Journal of 
Geophysical Researcb-Biogeosciences 
112;G03S05 (2007)). Extensive downstream 


river riparian communities are supported by 
water, .sediment and nutrients exported to the 
river from ephemeral tributarie.s; these 
riparian communities have a profound 
influence on the river attribvites through 
shading, allochthonous (originating from 
outside of the channel) inputs of organic 
matter, detritus, wood, and invertebrates to 
the river. Id. at 4-65 to 4-66 (citing S.V. 
Gregory, et a!.. "An Ecosystem Perspective of 
Riparian Zones: Focus on Links between 
Land and Water," Bioscience 41:540-551 
(1991); R.J. Naiman, et oh, Riparia: Ecology, 
Conservation, and Management of 
Streamside Communities (Burlington, MA; 
Elsevier, Inc.. 2005); J.C. Stromberg, et ah, 
"Effects of Stream Flow Infermittency on 
Riparian Vegetation of a Semiarid Region 
River (San Pedro River, Arizona),” River 
Research ond Appheaf/ons 21:925-938 
(2005), M, Daillie, et ah, “Quantifying Water 
Sources to a Semiarid Riparian Ecosystem, 
San Pedro River, Arizona,” Journal of 
Geophysical Research 112:G03S02 (2007); 
National Research Council, Riparian Areas: 
Function,? and Strategies for Management 
(Washington. DC: National Academy Press, 
2002)). 

E. Tributary Lakes. Ponds, and Wetlands 
Significantly Affect the Chemical, Phy.sica!, 
or Biological Integrity of (a)(l ) Through {a)(3) 
Waters 

As discussed elsewhere in this preamble, 
riparian and floodplain wetlands have a 
significant nexus to downstream waters, and 
wetlands that are tributaries are a subset of 
such wetlands. The fact that a wetland 
trlbtitary is in-stream often enhances its 
ability to filter pollutants and contaminants 
that would otherwise make it downstream; 
in-stream wetlands also attenuate 
floodwflters, Lakes and ponds serve many 
important functions that affect the chemical, 
physical, and biological conditions 
downstream. Lake tributaries can act as 
sinks, storing floodwators, sediment, and 
nutrients, as these materials have the 
opportunity to settle out. at least temporarily, 
as water moves through the lake to 
downstream waters. See, e.g., R.W, Phillips, 
ef ah, "Connectivity and Runoff Dynamics in 
Heterogeneous Basins.” Hydrological 
Processes 25(19); 3061-3075 (2011), The 
attenuation of floodwaters can also maintain 
.stream flows downstream. Id. Lakes, as with 
other tributaries, can also act as source,?, 
contributing flow, nutrient, sediment, and 
other materials downstream. Total Maximum 
Daily Load,s (TMDLs) for nutrients have been 
established for many in-stream lakes across 
the country in recognition of the ability of 
lakes to transport nutrients downstream, 
contributing to downstream impairments. 

See, e.g. Maine Department uf Environmentai 
Protection, Phosphorus Control Action Plan 
and Total Maximum Daily (Annual 
Phosphorous) Load Report. Daigle Pond, Neiv 
Canada, Aroostook County, Maine. Daigle 
Pond PCAP— TMDL Report, Maine DEPLW— 
0789 (Maine DEP, 2006); U.S. Environmental 
Protection Agency, “Section 6 Echo Park 
Lake TMDL.S,” Los Angeles Area Lakes 
TMDLs, January 2011 Revised Dra/f (2011). 
Lakes can also serve a.s habitat for specie,? 
that then move down.stream. For instance, 
brook trout that are .stocked in headwater 
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lakes in Idaho and Montana are capable of 
invading most downstream habitat, including 
through very steep channel slopes and 
rvaterfalls. S.D. Adams, et a]., "Geography of 
Invasion in Mountain Streams: Consequences 
of Headwater Lake Fish Introductions," 
Ecosystems 4(4); 296-307. These non-native 
species can then affect the biological integrity 
of downstream waters by impacting 
populations of native fish species, such as 
cutthroat trout, downstream. See. e.g„ j.B. 
Dunham, et al.. “Alien Invasions in Aquatic 
Ecosystems; Toward an Understanding of 
Brook Trout Invasions and Potential Impacts 
on Inland Cutthroat Trout in Western North 
-America,” Reviews in Fish Biology and 
Fisheries 12(4): 373-391 (2002). For example, 
non-native trout were introduced in 
headwater tributary lakes to the Little Kern 
River in the southern Sierra Nevada and 
dispersed downstream, causing the near- 
extinction of the native Little Kern golden 
trout. R.A. Knapp, and K.R. Matthews, 
"Effects on Nonnative Fishes on Wilderness 
Lake Ecosystems in the Sierra Nevada and 
Recommendations for Reducing Impacts,” in 
D. N. Cole, et ah, ed.. Wilderness Science in 
0 7ime of Change Conference, Volume 5: 
Wilderness Ecosystems, Threats, and 
Management, Missoula, Montana. May 23- 
27, 1993, Proceedings RMRS-P-15-VOL-5 
(Ogden, UT: U.S. Department of Agriculture, 
Forest Service. Rocky Mountain Research 
Station, 2000), 312-317. Those studies 
demonstrate the ability of organisms to travel 
from tributary lakes to downstream waters, 
which is not limited to just non-native 
species; many other species can also move 
downstream and back again. 

One type of wetlands located in-stream are 
unidirectional wetlands that are connected to 
the river network through a channel (e.g., 
wetlands that serve as stream origins; a 
definition of "unidirectional wetlands” can 
he found in part I section 4.B above). These 
tributary wetlands are generally exemplary of 
tributary wetlands a.s a whole, and because 
the Report focuses in part on these wetlands, 
they are discussed here in further detail. 
These are wetlands from which a stream 
channel originates. Report at 5-1 to 5-2. 

They are part of the stream network itself, 
and along with first- and second-order 
streams, form the headwaters of the river 
network. Such wetland,s have a direct 
hydrologic connection to the tributary 
network via unidirectional flow frnm 
wetland to the headwater .stream. Channel 
origin wetlands generally have important 
chemical, physical, and biological effects on 
(a](l) through {a)(3) waters, including 
hydrologic, water quality, and habitat 
functions, regardless if the outflow from the 
wetland to the stream is perennial, 
intermittent, or ephemeral. Id. Like other 
wetlands, wetlands that serve as stream 
origins can transport channel-forming 
sediment and woody debris, transport stored 
organic matter, remove and transform 
pollutants and excess nutrients such as 
nitrogen and phosphorus, attenuate and store 
fioodwatens, contribute to stream baseflow 
through groundwater recharge, and provide 
habitat for breeding fish, amphibians, 
reptiles, birds, and other aquatic and semi- 
aquatic species that move from the wetlands 
to the river network- Id. at 5-41. 


Wetlands that serve as stream origins 
connect via perennial, intermittent, or 
ephemera! drainages to river networks. Id. at 
5—22 to 5-23 (citing M.C. Rains, ef at., "The 
Role of Perched Aquifers in Hydrological 
Connectivity and Biogeochemical Processes 
in Vernal Pool Landscapes. Central Valley. 
California,” Hydrological Processes 20:1157- 
1175 (2006); M.C. Rains, et ah, “Geoiogtcal 
Control of Physical and Chemical Hydrology 
in California Vernal Pools.” Wetlands 
28:347-362 (2008); T.R. Morley. et ah, “The 
Role of Headwater Wetlands in Altering 
Streamflow and Chemistiy in a Maine, USA 
Catchment,” Journal of the American Wafer 
i?esources Associaf/on 47:337-349 (2011)). 
Regardless of the permanence of flow, such 
wetlands have an impact on downstream 
water. Id. at 5—1 to 5—2. Wetland seeps, for 
example, can form where groundwater 
discharges from breaks in slope. Id. at 5-21 
(citing B.R. Hail, ef al., “Environmental 
influences on Plant Species Composition in 
Gmund-water Seeps in the Catskill 
Mountains of New York," Wetlands 21:125- 
134 (2001); M.A. O’Driscoll, and D.R. 
DeWalle, “Seeps Regulate Stream Nitrate 
Concentration in a Forested Appalachian 
Catchment.” Journal o/Env/ronmenfo/ 
Quality 39:420-431 (2010)). They often have 
perennial connections to the stream, 
providing important sources of water 
dovmstream, particularly during summer 
baseflow. Id. at 5-22 (citing T.R. Morley, ef 
al, "The Role of Headwater Wetlands in 
Altering Streamflow and Chemistry in a 
Maine, USA Catchment,” Journal of the 
American Water Resources Association 
47:337—349 (2011)). In Maine, for example, 
seeps were found to provide 40 to 80% of 
stream water during baseflow periods. Id. In 
other cases, surface cnnnections between 
channel origin wetlands and streams are 
intermittent or ephemeral. For example, 
California vernal pools spill water a great 
number of days during the years via 
channels, providing water dowmstream. Id. 
(citing M.C. Rains, et al., “The Role of 
Perched Aquifers in Hydrological 
Connectivity and Biogeochemical Processes 
in Vernal Pool Landscapes, Central Valley, 
California,” Hydrological Processes 20:1157- 
1175 (2006): M.C. Rains, et al. “Geological 
Control of Physical and Chemical Hydrology 
in California Vernal Pools," Wetlands 
28:347-362 (2008)). In addition to surface 
water connections, groundwater flow can 
hydrologically connect wetlands that serve as 
stream origins with the stream network. Id. 
at 5-23. 

The hydrologic connection of the wetland 
to the streom can affect streamflow by 
altering baseflow or storm flow through 
several mechanism.?, including surface 
.storage and groundwater recharge. Id. at 5— 
25. Studies at the larger scale have show'n 
that wetlands, by storing water, reduce peak 
streamflows and. thus, downstream flooding. 
Id. (citing I- Jacques, and D. L, Lorenz, 
Techniques for Estimating the Magnitude 
and Frequency of Floods of Ungauged 
Streams in Minnesota, Report 87-4170 
(Washington, DC; U.S. Geological Survey. 

1 988); Vining, K.C., Simulation of 
Streamflow and Wetland Storage, 
Starkweather Coulee Subbasin, iVdrth 


Dakota, Water Years 1981-98, Water- 
Resources Investigation.? Report 02-4113 
(Bismarck, ND; U.S. Geological Survey, 

2002). 33 p.; P. McEachern, et al., 

"Landscape Control of W'ater Chemistry in 
Northern Boreal Streams of Alberta,” Journal 
of Hydrology 323:303-324 (2006); R.A, 
Gleason, et al. Estimating Water Sforrjge 
Capacity of Existing and Potentially 
Restorahle Wetland £>epre.ssions in a 
Subbasin of the Fed River of the North. U.S. 
Geological Survey Open-File Report 2007- 
1159 (Reston. VA: U,S. Geological Survey, 
2007), 36 p.). In some cases, however, where 
wetlands that serve as stream origins are 
already saturated prior to rainfall, they can 
convey stormwater quickly downstream and 
thus actually increase flood peaks. Id. at 227 
(citing Bay, R., "Rnnoff from Small Peatland 
Watersheds," /ourna/ o/ Hydrology 9:90-102 
(1969): A. Bullock, and M. Acreman, "The 
Role of Wetlands in the Hydrological Cycle,” 
Hydrology and Earth System Sciences 7:358- 
389 (2003)). This is because the wetland soil, 
if completely saturated, cannot store any 
additional water, making the wetliind enable 
to store floodwatcr. 

Wetlands that serve as stream origins have 
important chemical connections to 
downstream waters that affect the integrity of 
those waters. These wetlands contain diverse 
microbial populations that perform various 
chemical transformations, acting as source of 
compounds and influencing the water quality 
downstream. Id. at 5-28 (citing K.R. Reddy, 
and R.D. DeLaune, Biogeochernistry of 
Wetlands: Science and Applications, 774 p. 
(2008)). Sulfate-reducing bacteria found in 
some headwater wetlands produce 
methylated mercury, which Is then 
transported downstream by surface flows. Id, 
(citing O.K. Linqvist. ef al, “Mercury in the 
Swedish Environment— Recent Research on 
Causes, Consequences, and Remedial 
Measures,” WaterAlrand Sail Pollution 
55:xi-xiii (1991); G. Mierlo, and R, Ingram, 
"The Role of Humic Substances in the 
Mobilization of Mercury from Watersheds,” 
Water Air and Soil Po//ufJon 56:349-357 
(1991); C.T. Driscoll, et a!.. “The Role of 
Dissolved Organic Carbon in the Chemistry 
and Bioavailability of Mercury in Remote 
Adirondack Lake.s,” Water Airand Soil 
Po//ufjon 80:499-508 (1995); B.A. Dranfireun, 
ef al, “In situ Sulphate Stimulation of 
Mercury Methylution in a Boreal Peatland: 
Toward a Link Between Acid Rain and 
Methyimercury Contamination in Remote 
Environments,” Global Biogeochemlcal 
Cycles 13:743-750 (1999)), Wetlands, 
including those that .serve as stream origins, 
are the principle sources of dissolved organic 
carbon (DOC) in forests to downstream 
waters. Id. (citing P.J, Mulholland, and E.J. 
Kuenzler, "Organic Carbon Export from 
Upland and Forested Wetland Watersheds.” 
Limnology and Oceanography 24:960-966 
(1979); N.R. Urban, et al, “Export of 
Di.ssolved Organic Carbon and Acidity from 
Peallands,” Water Resources Research 
25:1619-1628 (1989); B.W. Eckhardt and T.R. 
Moore, “Controls on Dissolved Organic 
Carbon Concentrations in Streams of 
Southern Qnebec,” Canadian Journal of 
Fisheries and Aquatic Sciences 47:1 537-1544 
(1990): |.-F, Koprivnjak and T.R, Moore, 
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"Sources, Sinks, and Fluxes of Dissolved 
Organic Carbon in Subarctic Fen 
Catchments," Arctic and Alpine Research 
24:204-210 (1992): P- Kortclainen, “Content 
of Total Organic Carbon in Finnish Lakes and 
Its Relationship to Catchment 
Characteristics," Canadian Journal of 
Fisheries and Aquatic Sciences 30:1477—1403 
(1993); T.A. Clair, et ah, “Exports of Carbon 
and Nitrogen from River Basins in Canada’s 
Atlantic Provinces," Glaba! Biogeochemical 
Cycles 8:441^50 (1994); D. Hope, et al, “A 
Review of the Export of Carbon in River 
Water: Fluxes and Proces.ses,’’ Environmental 
Pollution 04:301-324 (1994); PJ, Dillon and 
L-A- Molot, “Effects of Landscape Form on 
Export of Dissolved Organic Carbon, Iron, 
and Phosphorus from Forested Stream 
Catchments," Wafer Resources Research 
3.3:2591-2600 (1997); vS.C. Gergel, et al., 
"Dissolved Organic Carbon as an Indicator of 
the Scale of Watershed Influence on Lakes 
and Rivers,” Ecological Applications 9:1377- 
1390 (1999)). Export of DOC to dorvustream 
waters supports primary productivity, effects 
pH and buffering capacity, and regulates 
exposure to UV-D radiation. Id. at 5-29 
(citing K.N. Eshelman and H.F. Hemond, 
"The Role of Organic Acids in the Acid-ba.se 
Status of Surface Waters at Bickford 
Watershed. Massachusetts,” Wofer Resources 
fleseorch 21:1503-1510 (1985); LO. Hedin, ef 
ai, "Patterns of Nutrient Loss .from 
Unpolluted Old-growth Temperate Forests: 
Evaluation of Biogeochemical Theory,” 
Ecology 76:493-509 (1995); D.W, Schindler 
and P.J, Curtis, "The Role of DOC in 
Protecting Froshwaters Subjected to Climate 
Warming and Acidification from UV 
Expoame.” Biogeochemistry 3QA-Q (1997); 

J. C. Nuff and G.P. Asner, "Dissolved Organic 
Carbon in Terrestrial Ecosystems; Synthesis 
and a Model.’’ Ecosystems 4:29-48 (2001)). 

Wetlands also act as sinks and transformers 
for pollutants, including excess nutrients, 
through such processes as denitrification, 
ammonia volatilization, microbial and plant 
biomass assimilation, sedimentation, 
sorption and precipitation, biological uptake, 
and long-term storage of plant detritus. Id. 
(citing K.C. Ewel and H.T, Odum, Cypress 
Swamps (Gainesville, FL; University Presses 
of Florida, 1904): S.J. Nixon and V.J. Lee, 
Wetlands and Water Quality: A Regional 
Review of Recent Research in the United 
States on the Role of Freshwater and 
Saltwater Wetlands as Sources, Sinks, and 
Transformers of Nitrogen, Phosphorus, and 
Various Heavy Metals, Technical Report Y- 
8B-2 (Vicksburg. MS: U.S. Army Corps of 
Engineers, Waterways Experiment Station, 
1986); C. John.ston, "Sediment and Nutrient 
Retention by Freshwater Wetlands; Effects on 
Surface Water Quality," Critical Reviews in 
Environmental Contra! 21:491-565 (1991); 

K. R. Reddy, et al., “Phcisphoru.s Retention in 

Stream.? and Wetlands: A Review," Critical 
Reviews in Environmental Science and 
Technology (1999); W.J, Mitsch 

and J.G. Gosselink, Wetlands, 4th edition 
(Hoboken, NJ: John Wiley & Sons Inc., 2007); 
K.R. Reddy, and R.D. Detaune. 
Riogeoebemistry of Wetlands: Science and 
Applications (Boca Raton, FL; CRC Press, 
2008); R.H, Kadlec and S.D. Wallace. 
Treatment Wetlands, 2nd edition (Boca 


Raton, FL: CRC Press, 2009)). Specifically, 
wetlands reduce phosphorus, nitrate, and 
ammonium by large percentages. Id. at 5-30 
(citing F.E. Dierberg and P.L. Brezonik, 
"Nitrogen and Phosphorus Mass Balances in 
a Cypress Dome Receiving Wastewater," in 
K.C. Ewel and H.T. Odum, ed.. Cypress 
Swamps (Gainesville, FL: University Presses 
of Florida, 1984), pp. 112-118: E.J. Dunne, et 
al-, ''Phosphorus Release and Retention by 
Soils of Natural Isolated Wetlands,” 
Infemofiona) Jouma! of Environment and 
Pollution 28:496-516 (2006); T.E. Jordan, et 
al., ‘‘Comparing Functional Assessment.? of 
Wetlands to Measurements of Soil 
Characteristics and Nitrogen Processing,” 
IVeDonds 27:479-197 (2007)). These 
procB.ssBS are important for protecting 
downstream wate» from pollutants from 
agricultural runoff. Wetland microbial 
proces.ses reduce other pollutants, such as 
pesticides, hydrocarbons, heavy metals, and 
chlorinated solvents. Id. (citing R.R. Brooks, 
et ai., “Cobalt and Nickel Upt^ bv the 
Nyssaceae," Taxon 26:197-201 (1977); CM. 
Kao, ef ai., “Non-point Source Pesticide 
Removal by a Mountainous Wetland," Water 
Science and Tech/ioiogy 46:199-206 (2002); 
P.I. Boon. "Biogeochcinistry and Bacterial 
Ecology of Hydrologically Dynamic 
Wetlands.” in D. P. Bateer and R. R. Sharitz, 
ed., Bcoiogy of Freshwater and Estuarine 
Wetlands (Berkeley. CA: University of 
California Press, 2006), pp. 115-176). 

Tributary wetlands have important 
biological connections downstream that 
impact the integrity of (a)(1) through (a)(3) 
waters. Emergent and aquatic vegetation 
found in wetlands disperse by water, wind, 
and hitchhiking on migratory animals from 
tributary wetlands downstream. Id. at 5-31 
(citing M.B. Sooos and G.W. Hcil, "Reduced 
Colonization Capacity in Fragmented 
Populations of Wind-Dispersed Grassland 
Forbs.” Journal of Ecology 90:1033-1043 
(2002); M.U. Soons, "Wind Dispersal in 
Freshwater Wetlands: Knowledge for 
Conservation and Re.storation, ” Applied 
Vegetation Science 9:271-278 (2006); C. 
Nilsson, et ai, "The Role of Hydrochory in 
Structuring Riparian and Wetland 
Vegetation," Biological Reviews 85:837-858 
( 2010 )). Similarly, fish move between the 
river network and wetland.? during limes of 
surfrice water connections, and tributary 
wetlands by definition are connected on the 
surface to downstream waters. Id. at 5-32 
(citing J.W. Snodgrass, et ai, "Factors 
affecting the occurrence and stnicture of fish 
assemblages in isolated wetlands of the 
upper coastal plain, USA," Canadian Journal 
of Fisheries ond Aquatic Sciences 53:443- 
454 (1996); K.D. Zimmer, ef oi, "Effects of 
fathead minnow colonization and removal on 
a prairie wetland ecosystem." Eco.sv5fenjs 
4:346-357 (2001); M.J. Baber, et ai. "Controls 
on fish distribution and abundance in 
temporary wetlands," Canadian Jouma! of 
Fisheries and Aquotic Sciences 59:1441-1450 
(2002); M.A. Hanson, et ai, “Biotic 
interactions as determinants of ecosystem 
structure in prairie wetlands: An example 
using fish," Wetlands 25:764-775 (2005); 

B.R. Herwig, etai, “Factors influencing fish 
distributions in shallow lakes in prairie and 
prairie-parkland regions of Minnesota. USA,” 


Wet/onds 30:609-619 (2010)), Mammals that 
can disperse overland can also contribute to 
connectivity. Id. (citing C.E. Shanks, and G.C. 
Arthur, "Muskrat movements and population 
dynamics in Missouri farm ponds and 
streams," Journal of H'i7d/i/e Management 
16:130-148 (1952); W.R. Clark, "Ecology of 
muskrats in prairie wetlands,’’ in H.R. 
Murkin, ef ai, ed.. Prairie Wetland Ecology: 
The Contribution of the Marsh Ecology 
Research Program, (Ames, lA: Iowa State 
University Press, 2000), pp. 287-313). insects 
also hitchhike on birds and mammals from 
tributary wetland.? to the stream network, 
which can then serve as a food source for 
downstream waters. Id. (citing f. Figucrola, 
and A.J. Green. "Dispersal of Aquatic 
Organisms by Waterbirds: A Review of Past 
Research and Priorities for Future Studies. ’’ 
Freshwater Biology 47:483—494 (2002); J. 
FigueroU, ef al., “Invertebrate Egg.s Gan Fly; 
Evidence of Waterfowl-Mediated Gene Flow 
in Aquatic Invertebrates,” American 
Naturalist 165:274-280 (2005)). Insects that 
are flight-capable also use both stream and 
tributary wetlands, moving from the stream 
to the wetland to find suitable habitat for 
overwintering, refrige from adverse 
condition.?, hunting, foraging, or breeding. Id. 
at 5-33 (citing D.D. Williams, 

"Environmental Constraints in Temporary 
Fresh Waters and Their Consequences for the 
Insect Fauna," Journal of the North American 
BenthoIogicaJ Society 15:634-650 (199S): A.J. 
Bohonsk and D.G, Jenkins, "Ecological and 
Evolutionary Significance of Dispersal by 
Freshwater Invertebrates." Ecology Letters 
6:783-796 (2003)). Amphibians and reptiles, 
including frogs, toads, and newts, also move 
between streams or rivers and tributary 
wetlands to .satisfy part of their life history 
requirements, feed on aquatic insects, and 
avoid predators. Id. (citing V,S. Lamoureux 
and D.M. Madison, "Overwintering Habitats 
of Radio-Implanted Green Frogs, Rona 
cJamifat!s,’7ourna/ o/Herpefo/ogy 33:430- 
435 (1999); K.J, Babbitt, etai, "Patterns of 
Larval Amphibian Distribution Along a 
Wetland Hydroperiod Gradient,” Canadian 
Journal of Zoology-Revue Canadienne De 
Zooiogi'e 81:1539-1552 (2003); S.D. Adams, 
ef ai. 'Tnstream Movements by Boreal Toads 
[Bu/o boieas horeas)," Herpetological Review 
36:27-33 (2005); D.M. Green, "Bufo 
americonus, American Toad,” in M, Lannoo, 
ed.. Amphibian Declines: The Conservation 
Sfofu,s of United States Species (Berkeley, 

CA; University of California Press, 2005), pp. 
692-704; T.W. Hunsinger and M.J. Lannoo, 
"Notophthalmus viridescens, Eastern Newt," 
in M. Lannoo, ed., Amphibian Declines: The 
Conservation Status of United States Spades 
(Berkeley, CA; University of Califrirnia Press. 
2005), pp. 912-914; J.W. Petranka, and C.T. 
Holbrook, "Wetland Restoration for 
.Amphibians; Should Local Sites Be Designed 
to Support Metapopulations or Patchy 
Populations?," Restoration Ecology 14:404- 
411 (2006); A.L. Subalusky, et al., 
“Ontogenetic; Niche Shifts in the American 
Alligator Establish Functionai Connectivity 
between Aquatic Systems," Biological 
Conservation 142:1507-1514 (2009)). 

Lake, pond, and wetland tributaries, 
including wetlands that serve as stream 
origins, have important chemical, physical. 
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and biological connections down.stream that 
affect {a)(l) through (a)(3) waters. Their direct 
hydrologic connection to the stream network 
faf:ilitate.s the significant impact they have 
downstream. This impact on downstream 
waters occurs regardless of whether their 
flow is perenniai., intermittent, or ephemeral. 
Thus, lake, pond, and wetland tributaries 
serve the same important functions as stream 
tributaries, which in turn greatly impact 
downstream (a)(1) through (a)(3) waters, 
particularly when their functional 
contributions to the chemical, physical, and 
biological conditions of do\vnstream waters 
are combined at a watershed scale. 

F, Man-Made or Man-Altered Tributaries 
Significantly Affect the Physical, Chemical 
and Biological Integrity of (a)(1) Through 

(a) (3) Waters 

The agencies’ proposed rule clarifies that 
man-made and man-altered tributaries as 
defined in the propo.sed rule are "waters of 
the United States" because the significant 
nexus between a bibutary and a traditional 
navigable water or interstate water is not 
broken where the tributary flow.s through a 
culvert or other structure. Note that the 
proposal excludes certain ditches from CWA 
jurisdiction by rule in paragraphs (b)(3) and 

(b) (4]. The scientific literature indicates that 
structures that convey water do not affect the 
connectivity between streams and 
downstream rivers. Indeed, because such 
structures can reduce w’ator losses from 
evapotranspiration and seepage, such 
structures likely enhance the extent of 
connectivity by more completely conveying 
the water downstream. 

Man-made and man-altered tributaries 
include impoundments, ditches, canals, 
channelized streams, piped, and the like. 
Ditches and canals are wide-spread across 
the United States. Ditches may have been 
streams that wore channelized, They are 
purposely constructed to allow the 
hydrologic flow of the tributary to continue 
downstream, Man-made and man-altered 
tributaries, despite human manipulation, 
usually continue to have chemical, physical, 
or biological connections downstream and to 
serve important functions downstream. 
Because these tributarias are hydrologically 
connected to duwnstream waters, the 
chemical and some biological connections to 
downstream waters that are supported by this 
hydrologic connection are still intact. Often- 
times man-made tributaries create 
connections where they did not previously 
exist, such as canals that connect two rivers 
in different watersheds. 

Tributary ditches and other man-made or 
man-altered waters that meet the definition 
of "tributary" have a .significant nexus to 
(a)(1) through (a)(3) waters due to their 
impact, either individually or wdth other 
tributaries, on the chemical, physical, or 
biological integrity of those downstream 
waters. Tributary ditches and the like, as 
with other tributaries, have chemical, 
physical, and biological connection-S with 
downstream waters that substantially impact 
those waters, Tributary ditches and canals 
can have perennial, intermittent, or 
ephemeral flow. As described above, 
tributaries of all flow regimes have a 
significant nexu.s to downstream (a)( 1 ) 


through (a)(3} waters. Due to the often 
straightened and channelized nature of 
ditches, these tributaries quickly move water 
downstream to (a)(t) through (a)(3) waters. 
Ditches and canals, like other tributarie.s, 
export sediment, nutrients, and other 
materials downstream. Duo to their often 
channelized nature, ditches are very effective 
at transporting water and these materials, 
including nitrogen, downstream. See, e.g., 

J.P. Schmidt, et al., "Nitrogen Export from 
Coastal Plain Field Ditches,” Journal o/Soj7 
ond Water Conservation 62(4):235-243; J.S. 
Strock, et a!., “Managing Natural Processes in 
Drainage Ditches for Nonpoint Source 
Nitrogen Control.” Journal of Soil and Water 
Conservation 62(4)i 188-196 (2007). Ditches 
provide habitat for fish and other aquatic 
organisms. See, e.g., P.C. Smiley, Jr., et al., 
"Contribution of Habitat and Water Quality 
to the Integrity of Fish Communities in 
Agricultural Drainage Ditches,” /ourna/o/ 
Sod and Water Conservation 63(6):218A- 
219A (2008). Fish and other aquatic 
organisms utilize canals and ditches to move 
to different habitats, sometimes over long 
distances. F.j. Rahel, “Biogeographic 
Barriers, Connectivity and Homogenization 
of Freshwater Faunas: It’s a Small World after 
All," FreshH’oferBioiogy5Z(4): 696-710 
(2007). 

These significant connections and 
functions continue even where the tributary 
has a natural or man-made break in its 
channel, bed and banks, or OHWM. The 
presence of a channel, bed and banks, and 
OHWM upstream or downstream of the break 
is an indication that connections still exist. 
The significant nexus between a tributary 
and a downstream water is not broken where 
the tributary flows underground for a portion 
of its length, such a.s in karst topography. The 
hydrologic connection still exists, meaning 
that the chemical and biological connections 
that are mediated by the hydrologic 
connection also still exist. Similarly, flow 
through boulder fields does not sever the 
hydrologic connection. When a tributary 
flows through a wetland enroute to another 
or the same tributary, the significant nexus 
still exists even though the bed and banks or 
ordinary high watermark is broken for the 
length of the wetland. As discussed in Part 
11, section l.G. of this appendix, in-stream 
wetlands provide numerous benefits 
downstream, and the presence of the wetland 
in stream can provide additional water 
quality b^efits to the receiving waters. Flow 
in flat areas with very low gradients may 
temporarily break the tributary’s bed and 
banks or OHWM, but these systems continue 
to have a significant nexus downstream. 

These are just illustrative examples of break 
in ordinary high watermark; there are several 
other types, all of which do not break the 
significant nexus between a tributary and the 
downstream (8)(1) through {a)(3) water. 

There are more than 80,000 dams in the 
United States, with over 6.000 exceeding 15 
meters in height. Report at 3-48 (citing U.S. 
Army Corps of Engineers, Natianal Inventory 
of Dams (2009)). The purpose of a dam is to 
impound (store) water for any of several 
reasons (e.g. flood control, human water 
supply, irrigation, livestock water supply, 
energy generation, containment of mine 


tailings, recreation or pollution control). See 
http://www.damsafety.org/layoiit/ 
subsection.aspx?groupid-=34&-contentid=47. 
Many dams fulfill a combination of the above 
functions. Because the purpose of a dam is 
to retain water effectively and safely, the 
water retention ability of a dam is of prime 
importance. Water may pas.s from the 
reservoir to the dowmstream side of a dam by; 
passing through the main spillway or outlet 
works; pas.sing over an auxiliary spillway; 
overtopping the dam; seepage through the 
abutments; and seepage under the dam. Id. 
All water retention structures are subject to 
seepage through their foundations and 
abutments. Department of the Army, U.S. 
Army Corp.s of Engineers, Engineering and 
Design — Design, Construction and 
Maintenance of Relief Wells, EM 1110-2- 
1914 (Washington. DC: Department of the 
Army, 1992), p. 1 - 1 . Thus waters behind a 
dam still maintain a hydrologic connection to 
downstream waters. 

Numerous studies have shown that dams 
impede biotic movements, reducing 
biological connectivity between upstream 
and downstream locations. Report at 3-48 
(citing E.A. Greathouse, ef al., “Indirect 
Upstream Effects Of Dams: Consequences Of 
Migratory Consumer Extirpation In Puerto 
Rico,” Ecological Applications 16; 339-352 
(2006); C,). Hall, ef ai, ‘‘The Historic 
Influence of Dams on Diadromous Fish 
Habitat with a Focus on River Herring and 
Hydrologic Longitudinal Connectivity,” 
Landscape Ecology 26; 95-107(2011)), Dams 
alter but typically do not sever the hydrologic 
connection between upstream and 
downstream waters, (See Part II, section 2.C, 
of this appendix). Upstream of largo dams 
riparian areas are permanently inundated, 
increasing hydrological connectivity. 
Downstream, peak flows and the potential for 
overbank lateral flow are reduced; however, 
dams may also reduce flow variability 
downstream, resulting in higher minimum 
flow.? and reduced flow intermittency and 
tliereby increasing hydrological (and 
potentially biological) connectivity. Id. 

(citing N.L Poff, ef al., “Homogenization of 
Regional River Dynamics by Dams and 
Global Biodiversity Implications,” 
Proceedings of the National Academy of 
Sciences of the United States of America 104: 
5732-5737 (2007)). Where an Impoundment 
does stop flow, it also has significant effects 
on downstream waters. Fur example, the 
downstream .segments have a reduced 
quantity of waters, less sediment, and 
reduced species biological connectivity w'ith 
upstream refugia. 

Because dams reduce the amount of 
sediment delivered downstream, the 
reservoirs behind dams are actually very 
effective at retaining sediment, which can 
have significant effects in dowmstream 
waters. For instance, the Mississippi River’.s 
natural sediment load has been reduced by 
an estimated 50% through dam construction 
in the Mississippi Basin. M.D. Blum, and H. 

H. Roberts, “Drowning of the Mississippi 
Delta Due to Insufficient Sediment Supply 
and Globa] Sea-Lcvel Rise," Nature 
Geoscience 2(7); 488-491 (2009). 

Man-made or man-altered tributaries 
continue to have chemical, physical, and 



159 


22236 Federal Register/Voi. 79, No. 76/Monday, April 21, 2014/Proposed Rules 


biological connections that significantly 
affect the integrity of (a|( 1 ) through (aH3) 
waters. Though the man-made or man-altered 
nature of such tributaries can change the 
nature of the connections, it does not 
eliminate them. Thus, man-raada and man- 
altered tributaries continue to serve the same 
important functions as "natural” tributaries, 
which in turn greatly impact downstream 
(a]{l) through (qK 3) waters, particularly when 
their functional contributions to the 
chemical, physical, and biological conditions 
of downstream waters are combined at a 
watershed scale. 

//- Adjaesnt Waters 

Adjacent waters, including adjacent 
wetlands, alone or in combination with other 
adjacent waters in the watershed, have a 
substantial impact on the chemical, physical, 
or biological integrity of traditional navigable 
waters, interstate waters, and the territorial 
seas. In addition, waters adjacent to 
tributaries serve many important functions 
that directly influence the integrity of 
downstream waters including traditional 
navigable waters, interstate waters, and the 
territorial seas. Adjacent waters store water, 
which can reduce flooding of downstream 
waters, and the loss of adjacent waters has 
been shown, in some circumstances, to 
increase downstream flooding. Adjacent 
waters maintain water quality and quantity, 
trap sediments, store and modify potential 
pollutants, and provide habitat for plants and 
animals, thereby sustaining the biological 
productivity of downstream rivers, lakes and 
estuaries, which may he traditional navigable 
waters, interstate waters, or the territorial 
soa.s. The .scientific literature and Report 
supports tlicse conclusions, as discussed in 
greater detail below. 

1. Adjacent Waters Under This Proposed 
Rule Have a Significant Nexus to (a)(1) 
Through (a)(3) Wafers 

The discussion below summarizes the key 
points made in the Report and explains the 
technical basis for supporting a conclusion 
that adjacent waters, as defined in this 
proposed rule, have a significant nexus to 
waters identified in paragraphs (a)( 1 ) through 
(a)(3) of the proposed nilo. The geographic 
position of an "adjacent” water relative to the 
stream is indicative of the relationship they 
share, with many of its defining 
characteristics resulting from the movement 
of materials and energy between the two. A 
review and analysis of the scientific literature 
supports the conclusion that individually or 
in combination with similarly situated wafers 
in n watershed, adjacent waters have a 
significant effect on the chemical, physical, 
and biological integrity of dowmsfream 
traditionally navigable waters, interstate 
waters, and the territorial .seas, 
a. Riparian and Floodplain Waters 
Significantly Affect the Chemical. Physical, 
or Biological Integrity of (a)( 1 ) Through (a)(3) 
Waters 

Waters, including wetlands, often lie 
within landscape settings that have 
bidirectional hydrological exchange with 
(a)( 1 ) through {a)(5) waters (e.g., wetlands 
and open waters in riparian areas and flood 
plains). Such waters play an integral role in 


the chemical, physical, and biological 
integrity of the waters to which they are 
adjacent. Riparian areas and floodplains 
often describe the sanie geographic region. 
Report at 3—4. Therefiare, the discussion of 
the functions of waters, including wetlands, 
in riparian areas will typically apply to 
floodplains unless otherwise noted. Where 
connections arise specifically from the act of 
inundation of adjacent land during times of 
higher-than-normal water, the term 
"iloodplain” Is solely used to describe the 
area. 

Riparian areas are transition zones between 
terrestrial and aquatic ecosystems that are 
distinguished by gradients in biophysical 
conditions, ecological processes, and biota. 
Id., Report at 33. Waters including wetlands 
in riparian area-s significantly influence 
exchanges of energy and matter with aquatic 
ecosystems. See, e.g., id. (citing National 
Research Council, A'parran Areas: Functions 
and Strotegies/or Management (Washington. 
DC: The National Academies Press, 2002). 

Floodplains are low gradient areas 
bordering stream or river channels, lakes, and 
impoundments that were formed by sediment 
deposition horn those waters under present 
climatic conditions. These natural 
geomorphic features arc inundated during 
moderate to high water events. Id. (citing L.B. 
Leopold. A View of the Fiver (Cambridge, 

MA: Harvard University Press, 1994); W.R. 
Osterkamp. Annotated Definitions of 
Selected Geomorphic Terms and FeJated 
Terms of Hydrology, Sedimentology, Soil 
Science and Ecology, USGS Open File Report 
2008-1217 (Reston, VA: U.S. Department of 
the Interior, U.S. Geological Survey, 2008 )]. 
By "present climactic conditions." the 
agencies mean that currently or recently 
active floodplains will be used to help 
detenninc whether wetlands or waters are 
adjacent to “waters of the United States.” 

The propnsed definition is limited to the 
present climactic conditions in order to best 
represent the floodplain that has an active 
and significant relationship with the .stream 
or river channel. Historic lluodplains that 
played a role in the river or lake dynamics 
in the past only will not be used to determine 
whether a water is adjacent. Floodplains 
formed under different climactic conditions 
that no longer connect to the stream channel 
that formed them are terraces, id. It should 
bo noted that "noodplain” a,s defined in 
today’s proposed rule does not necessarily 
equate to the 100-year floodplain as defined 
by the Federal Emergency Management 
Agency (FEMA), However, the FEMA defined 
floodplain may often coincide with the 
current definition proposed in this rule. 

Fluod insurance rate maps are based on the 
probability of a flood event occurring (e.g., 
lOO-ycar floods have a 1% probability of 
occurring in a given year or 500 year-floods 
have a 0 . 2 % probability of occurring in a 
particular year). Flood insurance rate maps 
are not based on an ecological definition of 
the term "floodplain.” and therefore may not 
be appropriate for identifying adjacent 
wetlands and waters for the purposes of 
eWA jurisdiction. Flood insurance rate maps 
are developed by applying models and other 
information to identify areas that would be 
inundated by a flood event of a particular 
probability of recurring. 


Riparian waters take many different forms. 
Some may be wetlands, which are defined in 
paragraph {c){6) of the proposed rule. Others 
may be ponds, oxbow lakes, or other types 
of open waters. Oxbow lakes, commonly 
found in floodplains, are formed when river 
meanders are cutoff from the rest of the river. 
Id. at 5^2. 

b. Riparian and Floodplain Waters 
Significantly Affect the Physical Integrity of 
(aid) Through (a)(3) Waters 

Scientific research shows waters and 
wetlands in riparian areas and floodplain.s to 
be important in protecting the physical 
integrity of aquatic resources. Because 
riparian and floodplain waters exhibit 
bidirectional exchange of water with the 
waters to which they are adjacent, they play 
an important role in determining the volume 
and duration of stream flow. Riparian and 
floodplain waters also have an essential role 
in regulating and .stabilizing sediment 
transport to downstream waters. These 
characteristics are fundamental to the 
physical integrity of streams as well as 
downstream traditional navigable waters, 
interstate waters, and the territorial seas. 

Riparian and floodplain wetlands are 
important for the reduction or delay of 
floods. Id. at 3-22 [citing A. Bullock and M, 
Acreman, "The Role of Wetlands in the 
Hydrological Cycle," Hydrology and Barth 
System Sciences 7:358-389 (2D03}). Waters in 
riparian areas control flooding during times 
or high precipitation or snowmelt by 
capturing water from overbank flow and 
storing excess stream water- Id. at 5-6. One 
study found that peak flows in the Cache 
River in Arkansas decreased by ll>-20% 
mainly because of floodplain water storage. 

Id. (citing R, Walton, ef al., "Hydrology of the 
Black Swamp Wetlands on the Cache River, 
Arkansas," Wetlands 16:279-287 (1996). 
Research has shown that floodplain wetlands 
in Ohio store about 40% of the flow of small 
streams, Id. at 5-6 to 5-7 (citing D.E, Gamble, 
ef al., An Ecological ond Functional 
Assessment of Urban Wetlands in Centra/ 
Ohio. Columbus, Ohio, EPA Technical Report 
WET/2007-3B. (Columbus. OH: Ohio 
Environmental Protection Agency, Wetland 
Ecology Croup, Division of Siirfaco Water, 
2007)}. Thfi.se and similar findings point to 
the close hydrological Influence that waters 
in riparian and floodplain areas have on 
slreams- 

Some adjacent waters are bordering or 
contiguous with (aid) through {a)(5) waters. 
Because of their close physical proximity to 
nearby water bodies, they readily exchange 
their waters through the saturated soils 
surrounding the stream or through .surface 
exchange. This commingling of waters allows 
bordering or contiguous waters to both 
provide chemically transformed waters to 
streams and to absorb exce.ss stream flow. 

Flow between neighboring waters and 
streams is more longitudinal (downslope) at 
headwaters and more lateral further 
downstream. Id. at 3-38, Tabic 5-3. These 
connections in part determine stream flow 
volume and duration. Waters, including 
wetlands, in riparian areas connect to 
neighboring water bodie.s through various 
surface and subsurface connections. See, e.g., 
id. at 3-4 (citing National Research Council, 
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Riparian Areas: r'anctions and Strategies for 
Management (Washington, DC: National 
Academy Press, 2002)). Floodplains, 
.similarly, are closely associated with the 
groundwater found beneath and beside river 
channels (which are considered shallow 
aquifers) and waters in floodplains readily 
exchange water with such aquifers. Id. at 3- 
14 {citing J.A. .Stanford and J. V. Ward, "An 
Ecosy.stem Perspective of Alluvial Rivers: 
Connectivity and the {•l 5 q)orheic Corridor,” 
Journal of the North American Benthological 
Society 12:48-60 (1993); C. Amoros and G. 
Bornette. “Connectivity and Biocompexity in 
Waterbodies of Riverine Floodplains,” 
Freshwater Biology i7:76\-776 (2002); G.C. 
Poole, et a]., “Muitiscale Genmorphic Drivers 
of Groundwater Flow Paths: Subsurface 
Hydrologic Dynamics and Hyporheic 
Diversity,” journal of the North American 
Benthological Society 25:288-303 (2006j). 
Riparian and floodplain wetland.s are 
frequently contiguous with streams and other 
water bodies and significantly influence the 
hydrology of such water bodies. Id. at 5-B 
(citing R,). Naiman, ef al., Riparia: Ecology, 
Cooservation, and Management of 
Streamside Communities (Burlington, MA: 
Elsevier Academic Press, 2003); P. Vidon, et 
al., “Hot Spots and Hot Moments in Riparian 
Zones: Potential for Improved Water Quality 
Management,” Journal of the American 
Water Resources Association 46:278-298 
(2010)). Floodplain wetlands are important 
for the reduction or delay uf floods. Id. (citing 
A. Bullock and M, Acreman, “The Role of 
Wetlands in the Hydrological Cycle," 
Hydrology and Earth System Sciences 7:358- 
389 (2003)). Oxbow lakes also retain flood 
waters. Id. at 5—14. Adjacent ponds generally 
function similarly to oxbew lakes. 

Waters in riparian areas filter sediment 
washed down from uplands and collect 
sediment from overbank flow as the river or 
stream floods. Id. at 5-7. For example, 
ripaxian areas were observed to collect flO- 
90% of the sediment from farmlands in a 
study in North Carolina. Id. (citing A, 

Cooper, ef al.. “Riparian Areas as Filters for 
Agricultural Sediment,” Soil Science Society 
of America Proceedings 5\-Ai8-i20 (1987); 
R.B. Daniels and J.G. Gilliam, "Sediment and 
Chemical Load Reduction by Grass and 
Riparian Filters," Soil Science Society of 
America Journal 60:246-251 (1996); R.J. 
Naiman and H. Decamps, “The Ecology of 
Interfaces; Riparian Zones," Annual Review 
of Ecology and Systematics 28:821-658 
(1997)). Maintaining the equilibrium between 
sediment deposition and sediment transport 
is important to maintain the phy.sical shape 
and structure of stream channel's. Significant 
changes to up, stream channels can affect the 
chemical, physical, and biological condition 
of downstream (a)(1) through (a)(3) waters. 

The phy.sical effects of excess sediment can 
impair chemical and ecological integrity in a 
variety of ways. Id. at 5-9 (citing P.J. Wood 
and P.D. Armitago, "Biological Effects of Fine 
Sediment in the Lotic Environment," 
Environmental Management 21:203-217 
(1997)), Exces.s .sediment i,s linked to 
increasing contaminant and nutrient 
concentrations, al! of which tributaries can 
transmit downstream, affecting water qxiality. 
Exc:es,s .sediment may block and absorb 


sunlight transmission through the water 
column, inhibiting plant photo.syDthesi8 and 
warming the water in the stream. Sediment 
may fill the interstitial spaces between rock.s 
in a streambed, which many fish and aquatic 
species use for mating, reproduction, and 
shelter from predators. Thw kind of physical 
degradation of tributary streombeds results in 
less suitable habitat available for animals and 
fi.sh that move between upstream and 
downstream waters. Riparian waters that 
retain sediments thus protect downstream 
waters from the effects of excess sediment. 

Oxbow lakes play similar roles in the 
floodplain as they are an integral part of 
alluvial floodplains of meandering rivers. Id. 
at 5-42 (citing K.O. Winemiller, ef al., “Fish 
Assemblage Structure in Relation to 
Environmental Variation among Brazos River 
Oxbow Lakes,” Transacfions of the American 
Fisheries Society 129:451—468 (2000), K. 
Glinska-Lewczuk, “Water Quality Dynamics 
of Oxbow Lakes in Young Glacial Landscape 
of NE Poland in Relation to Their 
Hydrological Connectivity.” Ecological 
Engineering 35:25-37 (2009)). They connect 
to rivers by periodic overland flow, typically 
from the river during flooding events, and 
bidirectional .shallow subsurface flow 
through fine river soiU (bidirectional means 
flow from river to lake and lake to river). Id. 
at 5-43 to 5-44. Oxbow lakes generally have 
an important influence on the condition and 
function of rivers. Id. at 5-48 to 5-49. That 
influence can vary with the distance from the 
river and the age of the oxbow, reflecting the 
frequency and nature of the exchange of 
materials that takes place between the two 
water bodies. 

Because adjacent waters support riparian 
vegetation, they affect the capacity of riparian 
vegetation to influence stream flow, 
morphology, and habitat provided in the 
nearby water body. Vegetation in riparia 
waters influences the amount of water in the 
stream by capturing and transpiring stream 
flow and interc:epting groundwater and 
overland flow. Id. at 3-22. 5-7 (citing F. 
Meyboom, "Three Observations on 
Streamflovv Depletion by Phreatophytes.” 
Journal of Hydrology 2:248-261 (1964)). 
Riparian vegetation in adjacent waters also 
reduces streom bank erosion, serving to 
maintain the physical integrity of the 
channel. See, e.g., id. at 5-8 (citing C.E. 
Beeson and P. F. Doyle, “Comparison of Bank 
Erusion at Vegetated and Non-Vegetated 
Channel Bends," Journal of the American 
Water Resources Association 31:983-990 
(1995)). In addition, inputs of woody debris 
from aquatic vegetation into waters make 
important contributions to the channel's 
gcomorphology and the stream’s aquatic 
habitat value. Id. (citing N.H. Anderson and 
(. R. Sedell, "Detritus Proces-sing by 
Macroinvertebrates in Stream Ecosy.stems,” 
Annual Review o/Entomo/ogy 24:351-377 
(1979): M.E. Harmon, et al., "Ecology of 
Coarse Woody Debris in Temperature 
Ecosystems,” Advances in Ecological 
Research 1 5:1 33-302 (1986); F. Nakamura 
and F. ). Swanson. “Effects of Coarse Woody 
Debri.s on Morphology and Sediment Storage 
of a Mountain Stream System in Western 
Oregon." Earth Surface Processes and 
lond/orms 10:43-61 (1993); T.E. Abhe and D. 


R. Montgomery. “Large Woody Debris Jams, 
Channel Hydraulics and Habitat Formation 
in Large Rivers,” Regulated fljVers; Research 
a Management Vi:203-221 (1996); RJ. 
Naiman and H. Decamps, “Thu Ecology of 
Interfaces: Riparian Zones,” Annuo) Review 
of Ecology and Systematics 28:621-658 
91997): A.M. Gurnell, et al., "Large Wood 
and Fluvial Processes,” Freshwater Biology 
47:601-619 (2002)). Also, the riparian 
vegetation that overhangs streams provides 
shade, providing a critically important 
function of reducing fluctuations in water 
temperature helping to reduce excessive algal 
production and to maintain life-supporting 
oxygen levels in streams and other waters. Id. 
at 5-9 (citing S.V. Gregory, ef al., “An 
Ecosystem Perspective of Riparian Zones: 
Focus on Links between Land and Water," 
S/osc/ence 41:540-551 (1991); E.C. Volkmar 
and R.A, Dahlgren, "Biological Oxygen 
Demand Dynamics in the Lower San Joaquin 
River. California." Environmental Science d- 
Techno/ogy 40:5653-5660 (2006)). Even 
small changes in water temperature can have 
significant impacts on the nq^e and number 
nf species present in waters, with higher 
temperatures generally associated with 
degraded habitat which supports only those 
species that can tolerate higher temperatures 
and reduced levels of dissolved oxygen. 
Higher water temperatures axe associated 
with streams and rivers with less valuable 
recreational and commercial fisheries. As 
discussed below, these physical 
characteristics of headwater streams 
influence what types of organisms live in the 
region. 

Headwaters and nearby wetlands supply 
downstream waters with dissolved organic 
carbon as a result of decomposition processes 
from dead organic matter such as plants, The 
biological consequences of this dissolved 
organic carbon are discussed in more detail 
below. The presence uf dissolved organic 
carbon can affect how light penetrates the 
water, an important factor in the growth of 
plants, algae, and other priraHry producers, 
and can protect aquatic organisms from the 
harmful effects of UV-B radiation, Id. at 5- 
28 to 5-29 (citing K.N, Eshelman and H.F. 
Hemond. “The role of organic acids in the 
acid-base status of surface waters at Bickford 
Water.shed, Massachusetts," Water Resources 
Research 21:1503-1510 (1985); J.E. Hobbie 
and R.G. Wetzel, “Microbial control of 
dissolved organic carbon in lake.s: Research 
for the future,” Hydrohiohgia 229:169-180 
(1992); D.W. Schindler and P.J. Curtis, “The 
role of DOC in protecting freshwnters 
subjected to climate warming and 
acidification from UV exposure,” 
Biogeochemistry 3B:l-a (1997); K.R. Reddy 
and R.D, DeLaune, Biogeochemistry of 
Wetlands: Sciettce and Applications, (Boca 
Raton, FL; CRC Press. 2008)), 
c. Riparian and Floodplain Waters 
Significantly Affect the Chemical Integrity of 
(a)( 1 ) Through (a)(3) Waters 
A.S stated above in the section on 
tributarie.s, pollutants such as petroleum 
waste products and other harmful pollutants 
dumped into any part of the tributary sy.stem 
are likely to flow downstream, or to he 
washed downstream, and thereby pollute 
traditional navigable waters, interstate 
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waters, and the territorial seas from which 
American citizens take their drinking water, 
shellfish, fin fish, water-based recreation, and 
many other uses, Some wetlands perform the 
valuable function of trapping or filtering out 
some pollutants (such as fertilizers, silt, and 
some pesticides), thereby reducing the 
likelihood that those pollutants will reach 
and pollute the tributaries of the dowmstieam 
navigable or interstate waters (and eventually 
pollute those downstream w'aters 
themselves). However, many other pollutants 
(such as petroleum wastes and toxic 
chemical wastes), if dumped into wetlands or 
other waters that are adjacent to tributary 
streams, may reach those tributaries 
themselves, and thereafter flow downstream 
to pollute the nation’s drinking water supply, 
fisheries, and recreation areas. 

Riparian aod floodplain waters play a 
critical role in controlling the chemicals that 
enter streams and other "waters of the United 
States" and as a result are vital in protecting 
the chemical, physical, and biological 
integrity of downstream (a)(1) through (a)(3) 
waters. Runoff (the water that has not 
evaporated or infiltrated into the 
groundwater) from uplands is a large source 
of pollution, hut research has shown that 
wetlands and other riparian waters trap and 
chemically transform a substantial amount of 
the nutrients, pesticides, and other pollutants 
before they enter streams, river, lakes and 
other waters. 

Chemicals and other pollutants enter 
waters from point sourt;os. non-point source.s, 
atmospheric deposition, upstream roaches, 
and through the hyporheic zone, a region 
beneath and alongside a .stream bed where 
surface water and shallow groundwater mix. 
Id. Qt 5-10 (citing SW. Nixon and V.). Lee, 
Wetlands and Water Quality: A Regional 
Review af Recent Research in the United 
States on the Role o/ fresh wafer one/ 
So/fivnfer Wetlands as Sources, Sinks, and 
Transformers of Nitrogen, Phosphorus, and 
Various Heavy Metals, Technical Report Y- 
86-2, (Vicksburg, MS; U.S. Army Corp of 
Engineers, Waterways Experiment Station, 
1986); D.F. Whigham and T.E. Jordan, 
"Isolated Wetlands and Water Quality." 
Wetlands 23:541-549 (2003); S.L, Whitmire 
a.nd S.K. Hamilton, "Rates of Anaerobic 
Microbial Metabolism in Wetlands of 
Divergent Hydrology on a Glacial 
Land-scape," Wef/onc/s 28:703-714 (2008)). 
Throughout the stream network, but 
especially in headwater streams and their 
adjacent wetlands, chemicals are 
sequestered, assimilated, tramsformed, or lost 
to the atmosphere by microbes, fungi, algae, 
and macrophyte.s present in riparian waters 
and soils, Id. (citing SW. Nixon and V,J, Lee, 
Wetland.^ and Water Quality: A Regional 
Review of Recent Research in the United 
Stales on the Role o/ Fresh wafer ond 
Saltwater Wetlands as Sources, Sinks, ond 
Transformers of ATfrogen, Phosphorus, and 
Various Heavy Metals, Technical Report Y- 
96-2, (Vicksburg, MS; U.S. Army Corp of 
Engineers, Waterways Experiment Station, 
1986); C. Johnston, "Sediment and Nutrient 
Retention by Freshwater Wetlands; Effects on 
Surface Water Quality,” Critical Reviews in 
Environmental Confro/ 21:491-365 (1991); 

P.f. Boon, "Biogeochemistry and Bacterial 


Ecology of Hydroiogicaliy Dynamic 
Wetlands.” in D.P. Batzer and R.R. Sharitz. 
ed.. Ecology of Freshwater and Esfuorine 
Wetlands (Berkeley, CA: University of 
California Press. 2006), pp. 115-176; W.J. 
Mitsch and J.G. Gosselink, Wetlands, 4th 
edition. (Hoboken, NJ: John Wiley & Son.s 
Inc., 2007); K.R., Reddy and R.D. DeLaune. 
Biogeochemistryaf Wetlands: Science and 
Applications (Boca Raton, FL; CRC Press, 
2000). These chemical processes reduce or 
eliminate pollution that would otherwise 
enter streams, rivers, lakes and other waters 
and subsequently downstream traditional 
navigable waters, interstate waters, or the 
territorial seas. The removal of the nutrients 
nitrogen and phosphorus is a particularly 
important role for riparian waters. Nutrients 
are necessary to support aquatic life, but the 
presence of excess nutrients can lead to 
eutrophication and the depletion of oxygen 
nearby waters and in waters far downstream. 
See, e.g., id. at 1-8. Eutrophicatinn is a large 
problem in waters across the United States 
including such significant ecosystems as the 
Chesapeake Bay and Lake Spokane in 
Washington. W.M. Kemp, etal., 
"Eutrophication of Chesapeake Bay: 
Historical Trends and Ecological 
Interactions,” .Vfarinfl Ecology Progress Series 
303{21):l-29 (2005); D.J. Moore and J. Ros;;, 
Spokane River and Lake Spokane Dissolved 
Oxygen Total Maximum Daily Load: Water 
Quality Improvement Report, Publication No. 
07-10-073 (Spokane, WA: Washington State 
Department of Ecology, 2010); R.R. Murphy, 
et ai. “Long-Term Trends in Chesapeake Bay 
Seasonal Hypoxia, Stratification, and 
Nutrient Loading." Estuaries and Coasts 
34(6):1293-1309 (2011). Eutrophication is the 
process by which plants and algae grow in 
waters to such an extent that the abundance 
of vegetation monopolizes the available 
oxygen, detrimentally affecting other aquatic 
organisms. Id. Oxbow lakes also have high 
mineralization rates, suggesting that similar 
to adjacent wetlands they process and trap 
nutrients from runoff. Report at 5-45 to 5- 
46 (citing K.O. Winemiller, et ai, "Fish 
Assemblage Structure in Relation to 
Environmental Variation among Brazos River 
Oxbow Lakes,” Tronsoef/ons of the American 
Fisheries Society 129:451-408 (2000)). 
Protection of these waters therefore helps 
maintain the chemical integrity of the 
nation'.s waters. 

The removal of nitrogen is an important 
function of all waters, including wetlands, in 
the riparian areas. Riparian areas regularly 
remove more than half of dissolved nitrogen 
found in surface and subsurface water by 
plant uptake and microbial transformation. 

Id. at 5-n (citing P, Vidon, et ai, "Hot Spots 
and Hot Moments in Riparian Zones; 

Potential for Improved Water Qualitv 
Management," Journal of the American 
Water Resources Associof/oii 46:278-298 
( 2010 )). Denitrification in surface and 
subsurface flows is highest where there is 
high organic matter and/or anoxic 
conditions. Id. Denitrification occtirs in 
wetland soils where there is high organic 
matter, low oxygen, denitrifying microbes, 
and saturated soil conditions, and rates 
increase with proximity to streams. Id. (citing 
S.V. Gregory, et ai, “An Ecosystem 


Perspective of Riparian Zones: Focus on 
Links between Land and Water." Bioscience 
41:540-551 (1991); P. Vidon, etai, “Hot 
Spots and Hot Moments in Riparian Zones; 
Potential for Improved Water Quality 
Management,” Journal of the American 
Water Resources Association 46:278-298 
(2010)). Riparian waters are therefore 
important in maintaining the conditions 
important for denitrification, which in turn 
protects streams, rivens. lakes and other 
waters from nitrogen pollution. 

Plant uptake of dissolved nitrogen in 
subsurface flows also accounts for large 
quantifies of nitrogen removal. Riparian 
forests have been found to remove 75% of 
dissolved nitrate transported from 
agricultural fields in Maryland. Id. (citing P. 
Vidon, et ai. "Hot Spots and Hot Moments 
in Riparian Zones: Potential for Improved 
Water Quality Management,” Journal of the 
American Water Resources Association 
46:278-298 (2010)). Likewise, riparian forests 
in Georgia remove 65% of nitrogen and 30% 
of phosphorus from agricultural sources. Id. 
at 5-11 to 5-12 (citing Vidon, et ai 2010). A 
Pennsylvania forest removed 26% of the 
nitrate from the subsurface. Id. at 5-12 (citing 
J-D- Newboid, ef ai, "Water Quality 
Functions of a 15-Year-Old Riparian Forest 
Buffer System," Journal of the American 
Wafer Resources Assocjofjon 46:299-310 
(2010)). The vegotHtion associated with 
riparian waters also removes nitrogen from 
subsurface flows. Therefore, the conservation 
of riparian waters helps protect downstream 
waters from influxes of dissolved nitrogen, 

Phosphorus is another potentially harmful 
nutrient that is captured and processed in 
riparian waters. Id. (citing T.A, Diliaha and 
S.P. Inamdar, "Duffer Zones as Sediment 
Traps or Sources,” in N.E, Haycock. T,P. 

Burt, K.W.T, Goulding, and G. Pinay, ed., 
Buffer Zones: T/ie/rFrocBssess and Potential 
in Water Profecfj'on, Proceedings of the 
International Conference on Buffer Zones, 
September 199C (Hertfordshire, UK: Quest 
Environmental, 1997), pp. 33-42; A.N, 
Sharpiey and S. Rekolainen, “Phosphorus in 
Agriculture and Its Environmental 
Implications," in H, Tunney, et ai, ed,. 
Phosphorus Losses from Soil to Water 
(Cambridge, UK; CAB International, 1997), 
pp. 1-54; G.C. Carlyle and A.R, Hill, 
"Groundwater Phosphate Dynamics in a 
River Riparian Zone: Effects of Hydrologic 
Flowpaths. Lithology, and Redox 
Chemistry," Journal of Hydrology 2i7\151- 
168 (2001)). Biogeochemical processes, 
sfidimentation, and plant uptake account for 
high rates of removal of particulate 
phosphorus in riparian areas. Id. (citing C.C, 
Hoffmann, et ai. "Phosphorus Retention in 
Riparian Buffers: Review of Their 
Efficiency,” Journal o/Env/ronmenfa/ 

Quo/jfy 38:1942-1055 (2009)). The amount of 
contact the water has with nearby soils 
determines the ability of the riparian area to 
remove phosphorus. Id. This function of 
upstream riparian watens fr crucial for 
maintaining the chemical and biological 
integrity of the waters to which they are 
adjacent, and for preventing eutrophication 
In downstream traditional navigable waters, 
interstate waters, and the territorial seas. 
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d. Riparian and Floodplain Waters 
Significantly Affect the Biological Integrity of 
{a](l) Through {aK3] Waters 

Waters and wetlands located in both 
riparian areas and floodplains support the 
biological integrity of downstream (aMl) 
through (a)(3) waters in a variety of ways. 
They provide habitat for aquatic anti water- 
tolerant plants, invertebrates, and vertebrates, 
and provide feeding, refuge, and breeding 
areas for invertebrates and fish. Seeds, plants, 
and animals move between watens in the 
riparian zone and fioodpiains and the 
adjacent streams, and from there colonize or 
utilize downstream waters, including 
traditional navigable waters. 

Organic, matter from adjacent wetlands is 
critical to aquatic food webs, particularly in 
headwaters, where it is the primary source of 
energy flow due to low light conditions that 
inhibit photosynthesis. Id. at 5-13 (citing J.L. 
Tank, et a!.. “A Review of Allochthonous 
Organic Matter Dynamics and Metabolism in 
Streams,” Journal of the North American 
Benthohgical Society 29:118-146 (2010)). 
Headwater streams tend to he located iu 
heavily vegetated areas compared to larger 
waters, .so they are more likely to contain leaf 
litter, dead and decaying plants, and other 
organic matter that forms the basi.s of 
headwater food webs. The organic matter is 
processed by microbe.s and insects that make 
the energy available to higher levels of stream 
life such as amphibians and fish. Studies 
have shown that macroin vertebrates rely on 
loaf inputs in headwater .streams and that 
excluding organic litter from a stream 
resulUsd in significant changes to the food 
web at multiple levels. Id. (citing G.W, 
Minshall, “Role of Allochthonous Detritus in 
the Tropic Structure of n Woodland 
Springbrook Community,” Eca/ogy4a;139- 
149 (1967); J.B. Woliace, etal., ‘'Multiple 
Trophic Levels of a Forest Stream Linked to 
Terrestrial Litter Inputs.” Science 277:102- 
104 (1997); J.L. Meyer, sf al., “Leaf Litter as 
a Source of Dissolved Organic Carbon in 
Streams.” Ecosystems 1:240-249 (1998)). 

Fish and amphibian species found in 
headwaters travel downstream and in turn 
become part of the food web for larger 
aquatic organisms in rivers aud other waters. 
Organic material provided by riparian waters 
to small, headwater streams is therefore 
important not only to the small streams that 
directly utilize this source of energy to 
.support their biological population.s but also 
to the overall biological integrity of 
downstream waters that also benefit from the 
movement of fish and other species that 
contribute to the food web of larger streams 
and rivers. 

Floodplain water bodies, including oxbow 
lakes, accumulate organic carbon, an 
important function influenced by the size 
and frequency of floods from adjacent rivers. 
See, e.g., id. at 5^,5 (citing A. Cabeza.s, et al., 
"Changing Patterns of Organic Carbon and 
Nitrogen Accretion on the Middle Ebro 
Floodplain (NE Spain},” Ecological 
Engineering 35:1547-1538 (2009)). These 
stored chemicals are available for exchange 
with river water when hydrological 
connections form. Organic materials are the 
ba.sis for the food web in .stream reaches 
where pliotosynthetic production of energy is 


absent or limited, particularly in headwater 
systems where vegetative litter alone make.s 
up the base of the aquatic food web. The 
maintenance of floodplain waters is therefore 
an important component of protecting the 
biological integrity of downstream waters 
into which the headwaters flow. 

The waters, including wetlands, in the 
riparian area play an important role in the 
removal of pesticides. Id. at 5—14 (citing P. 
Vidon, et al., ‘‘Hot Spots and Hot Moments 
in Riparian Zones: Potential for Improved 
Water Quality Management,” Journal of the 
American Water Resources Association 
46:278-298 (2010). Microbes near plant roots 
break down these pesticides. See, e.g., id. 
(citing G. Voos, and P.M. Groffinan, 
"Relationships betwaen microbial biomass 
and dissipation of 2.4— D and dicamba in 
soil," Biology and Fertility of Soils 24:106- 
110 (1996)}. Uptake by aquatic plants has 
al.so been shown to be an important 
mechanism of removal of the pesticides 
alachloT and atmzine. Id. (citfrig K.G. 

Paterson and J.L. Schtioor, “Fate of Alachlor 
and Atrazine in a Riparian Zone Field Site,” 
Wafer fnv/ronmenf fieseorc/i 64:274—283 
(1992)). Riparian waters also trap and hold 
pesticide contaminated runoff preventing it 
from harming neighboring waters. 

Riparian areas are dynamic places that 
support a diversity of aquatic, amphibious, 
and terrestrial species adapted to the unique 
habitat created by periodic flooding events. 
Id. at 5-15 (citing W.J. Junk, et al., "The flood 
pulse concept in river-floodplain systems,” 
in D.P. Dodge, ed., Proceedings of the 
International Large River Symposium Ottawa 
(Ottawa, Canada: Canadian Special 
Fhiblication of Fisheries and Aquatic 
Sciences 106 . 1989), pp. 110-127; K. 

Tockner, et a!., "An Extension of the Flood 
Pulse Concept." Hydrological Processes 
14:2861-2883 (2000): CT. Robinson, et al., 
"The Fauna of Dynamic Riverine 
Landscapes," Fres/iwofer Biology 47:661-677 
(2002)). Plants, invertebrates, and vertebrate.s 
use waters, including wetlands, in the 
riparian areas for habitat, nutrients, and 
breeding. As a result, the waters, including 
wetlands, in the riparian areas act as source.*: 
of organisms, particularly during inundation 
events, replenishing neighboring waters with 
organisms, seeds, and organic matter. 
Inundation and hydrological connectivity of 
riparian areas greatly increase the area of 
aquatic habitats and species diversity. Id. at 
5-15 to 5-16 (citiog W.J. Junk etal. 1989; R. 
Jansson, et al., "Hydrochory Increases 
Riparian Plant Species Richness: A 
Compari.son between a Free-Flowing and a 
Regulated River.” Journal of Ecology 
93:1094-1103 (2003)). Aquatic animals, 
including amphibians and fish, take 
advantage of the waters present in riparian 
areas, cither inhabiting them or moving 
between the riparian water and neighboring 
waters. Id. at 5-15, 5-17, 5-19 (citing G.H. 
Copp, "The habitat diversity and fish 
reproductive function of floodplain 
eco-systems,” Envaronmenfa/ Biology of 
Fishes 26:1-27 (1989); L.A. Smock, et al., 
"Lofic macroinvertebrate production in three 
dimensions: Channel surfece. hyporheic, and 
floodplain environments." £co/ogy 73:876- 
886 (1992); L.A. Smock, “Movements of 


invertebrates between stream channels and 
forested floodplains,” Journal of the North 
American Benthohgical Society 13:524-531 
(1994): C. T, Robinson, et al., “The fauna of 
dynamic: riverine landscapes,” Fre.sfiwofer 
Biology 47:661-677 (2002): J.S. Richardson, 
et al., “Riparian communities associated with 
Pacific Northwest headwater streams; 
Assemblages, processes, and uniqueness,” 
Journal of the American Wofer Resource,? 
Association 41:935-947 (2005); C. Ilg, et al. 
"Long-term reactions of plants and 
macroinvertehrates to extreme floods in 
floodplaiu grasslands,” Ecology 89:2392- 
2398 (2008); D.E. Shoup, and D. H. Wahl. 
"Fish diversity and abundance in relation to 
interannual and lakespecific variation in 
abiotic characteristics of floodplain lakes of 
the lower Kaskaskia River, Illinois, " 
Tro/Jsacfions of the American Fisheries 
Socjefyl38;1076-1092 (2009)), Likewise, 
seeds, plant fragments, and whole plants 
move between riparian and floodplain waters 
and the river network. Id. at 5-15 (citing R.L. 
Schneider, and R.R. Sharitz, “Hydrochory 
and regeneration in a bald cypress water 
tupelo swamp forest.” Eco/ogy 69:1055— 1063 
(1988); B. Middleton, “Hydrochory, seed 
banks, a.nd regeneration dynamics along the 
landscape boundaries of a forested wetland,” 
P/onf Ecology 146:169-184 (2000); C. 

Nilsson, et a!., “The role of hydrochory in 
structuring riparian and wetland vegetation,” 
Biological Reviews 83:837-858 (2010)). 

Hydrological connections are often drivers 
of biological connections, and flooding 
events euhance the existing connections 
between floodplain waters and the river 
network. As a result, waters within 
floodplains have important functions for 
aquatic health. Many species have cycles 
timed to flooding events, particularly in 
circumstances whore flooding is associated 
with annual spring snowmelt or high 
precipitation, Id. at 5-15 to 5-17, 5-20 (citing 
J.R. Thomas, et al. “A landscape perspective 
of the stream corridor invasion and habitat 
characteristics of an exotic (Dioscoroa 
oppositifolia) in a pristine watershed in 
Illinois,” Biological Invasions 8:1103-1113 
(2006); L.M. Tronstad, ef al, "Aerial 
colonization and growth: Rapid invertebrate 
responses to temporary aquatic habitats in a 
river floodplain,” Journal of the North 
American Denthological Socfeiry 26:460-471 
(2007); A. Gurnell, et al, “Propagule 
deposition along river margins: Linking 
hydrology and ecology,” Journal of Ecology' 
96:553-565 (2008)). Waters within 
floodplains act as sinks of .seeds, plant 
fragments, and invertebrate eggs, allowing for 
cross-breeding and resulting gene flow across 
time. Id. at 5-19 to 3-21 (citing K.M, Jenkins, 
and A.J. Boulton, ‘'Connectivity in a dryland 
river: .Short-term aquatic microinvertebrate 
recruitment following floodplain 
inundation,” Eco/agy 84:2708-2723 (2003); 

D. Frisch, and S.T. Threlkeld, “Flood- 
mediated dispersal versus batching; Early 
recolonisation strategies of copepods in 
floodplain ponds.” Freshwater Biology 
50:323—330 (2005); B. Vanschoenwinkel, et 
al, “Wind mediated dispersal of freshwater 
invertebrates in a rock pool metacommunity: 
Differences in dispersal capacities and 
modes," Hydrobiologia 635:363-372 (2009)). 
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Micro- and macroinvertebrates colonize 
nutrient rich waters within floodplains 
during periods of inundation, facilitating an 
increase in population and sustaining them 
though times of limited resources and 
population decline. Id. at 5-19 (citing VV.J. 
Junk, et al., “The flood pulse concept in 
river-floodplain systems,” in D.P. Dodge, ed., 
Proceedings of the International Large iiiver 
Symposium Ottawa (Ottawa, Canada: 
Canadian Special Publication uf Fisheries 
and Aquatic: Sciences 106, 1989), pp. 110- 
127; B- Malmqvist, “Aquatic invertebrates in 
riverine landscapes." Freshwofer Biology 
47:679-694 (2002); C. Ilg, et al. “Long-term 
reactions of plants and macroinvertebrates to 
extreme floods in floodplain grasslands," 
Ecology 09:2392-2398 (2000)). Such animals 
are adapted to high floods, desiccation 
(drying out), or other .stresses that come with 
these regular, sy.stemic fluctuations. Id. at 5- 
20 (citing Jenkins and Boulton 2003). 
Floodplain water.s therefore maintain various 
biological populations, which periodically 
replenish adjacent jurisdictional waters, 
serving to maintain their biological integrity. 

Plants and animals use waters, including 
wetlands, in the riparian areas and 
floodplains lor habitat, food, and breeding. 
Oxbow lakes in the floodplain provide 
critical fish habitat needed for feeding and 
rearing, leading researchers to conclude that 
the entire floodplain should be considered a 
single functional unit, essential to the river’s 
biological integrity. Id. at 5-17 (citing D.E. 
Shoup and D.H. Wahl, “Fish Diversity and 
Abundance In Relation to Intcrannual and 
Lake-Specific Variation in Abiotic 
Charac;t0ri8tic.s of Floodplain Lake.s of the 
Lower Kaskaskia River, Illinois," 
Transactions of the Americon Fisheries 
Society 138:1076-1092 (2009)), Since 
adjacent ponds are structurally and 
biologically similar to oxbow lakes they serve 
similar functions relative to the nearby river 
or stream, Waters, including wetlands, In the 
riparian areas also provide food sources ihr 
stream invertebrates, which colonize during 
inundation events. Id. at 5-19 (citing W.J, 
Junk, et al, “The Flood Pulse Concept in 
River-Floodplain Systems," fn D.P. Dodge, 
ed.. Proceedings of the Internationa] Large 
River Symposium Ottawa (Ottawa, Canada; 
Canadian Special Publication of Fisheries 
and Aquatic Sciences 106. 1989), pp. 110- 
127; C. fig, ef al, “Long-term Reactions of 
Plants and Macroinvertebrates to Extreme 
Floods in Floodplain Grasslands,” Ecology 
89:2392-2.^98 (2008)). Riparian wafers also 
form an integral part of the food web, linking 
primary producers and plants to higher 
animals. Id. (citing B. Malmqvist, "Aquatic 
Invertebrates in Riverine Landscapes,” 
Freshwater Biology 47:679-694 (2002); 

G.U.Y. Woodward and A.G. Hildrew, "Food 
Web Structure in Riverine Landscapes,” 
Fre.shwaferR/oiogy 47:777-798 (2002), T.K. 
Stead, etal, “Secondary Production ofa 
Stream Metazoan Community: Does the 
Meiofauna Make a Difference?,” Limnology 
and Oceanography 50:398-iQ3 (2005), D.J. 
Woodford and A.R. McIntosh. "Evidence of 
Source-Sink Metapopulations in a Vulnerable 
Native Galaxjid Fish Driven by Introduced 
Trout,” Ecological Applications 20:967-977 
(2010)). Likewise, floodpioins are important 


foraging, hunting, and breeding sites for hsh 
and amphibians. Id. at 3-15 (citing G.H. 
Copp, "The Habitat Diversity and Fish 
Reproductive Function of Floodplain 
Ecosystems,” Eiwironmentul Biology of 
Fishes 26:1—27 (1989); |.S. Richardson, et ai, 
“Riparian Commxinities Associated with 
Pacific Northwest Headwater Streams; 
Assemblages, Processes, and Uniqueness,” 
Journal of the American Water Resources 
Association 41:935-947 (2005)). 

Planks and animals move back and forth 
between riparian or floodplain waters and 
the river network. This movement is assisted 
in some coses when flooding events create 
hydrological connections. For instance, these 
floodplain and riparian wetlands provide 
refuge, feeding, and rearing habitat for many 
fish species. Id. at 5-17 (citing C.H. Wharton, 
et al. The Ecology of Bottomland Hardwood 
Swamps of the Southeast: A Community 
Profile, FWS/OBS-81/37 (Washington. DC: 
U.S. Department of the Interior, Fish and 
Wildlife Service, Biological Services 
Program, 1982); M.P. Matheney and C.F. 
Rabeni, “Pattem.s of Movement and Habitat 
Use by Northern Hogsuckers in an Ozark 
Stream,” TransocUons of the American 
Fisheries Society 124:886-897 {1995): A.A. 
Pease, et al, "Habitat and Resource Use by 
Larval and Juvenile Fishes in an Arid-Land 
River (Rio Grande, New Mexico),” 
Freshwater Biology 5\:47S-486 (2006); J.A. 
i ienning, et al., “Use of Seasonal Freshwater 
Wetlands by Fishes in a Temperate River 
Floodplain,” Journo/ of Fish Biology 71:476- 
492 (2007); C.A. Jeffros, el al, “Ephemeral 
Floodplain Habitats Ihovide Best Growth 
Conditions for Juvenile Chinook Salmon in a 
California River.” EnvirontTfenfo/ Biology of 
Fishes 83:449—156 (2008)). Seeds ingested by 
animals such as carp arc dispersed in stream 
channels and a.ssociated waters. Sec. e.g., id. 
at 5-16 (citing B.J.A. Pollux, et al, 
"Consequences of Intraspecific Seed-Size 
Variation in Sparganium emersum for 
Dispersal by Fish.” Functional Ecology 
21:1084-1091 (2007)), Also, phytoplankton 
move between floodplain wetlands and the 
river network Id. at 5-1 7 (citing D.G. 

Angelor, et al, “Phytoplankton community 
similarity in a semiarid floodplain under 
contrasting hydrological connectivity 
regimes,” Ecological Research 25:513-520 
(2010)). In turn, the primary productivity 
conditions in the floodploin results in large 
populations of phjdoplankton that enrich 
river networks when hydrological 
connections form. Id. (citing P.W. Lehman, ef 
al. "rile Influence of Floodplain Habitat on 
tlio Quantity and Quality of Riverine 
Phytoplankton Carbon Produced During the 
Flood Season in San Francisco Estuary,” 
Aquatic Ecology 42:363-378 (2008)), This 
influx of carbon Into the river system 
nourishes the downstream waters, for 
example, supporting fisheries. 

However, even when hydrological 
connection.s are absent, some organisms can 
move between riparian waters and their 
neighboring tributaries by overland 
movement in order to complete their life 
cycle. River-dwelling mammals, such as river 
otters, move from the river to riparian 
wetlands. Id. at 5-18 (citing D.G. Newman 
and C.R. Griffin, “Wetland Use by River 


Otters in Massachusetts,” Journal of Wildlife 
Management 58:18-23 (1994)). .Several 
species of amphibians and reptile.s including 
frogs, .snakes and turtles use both streams and 
neighboring waters. Id. at 1-10, 5-4 to 5-5 
(Table 5-1), 5-15 (citing J.S. Richardson, et 
al. "Riparian Communities Associated with 
Pacific Northwe.st Headwater Stream.s: 
Assemblages, Processes, and Uniqueness." 
Journal of the American Wafer Re.source.s 
Association 41:935-947 (2005)). Movement 
between w'etiands and the river network also 
occurs by the dispersal of seed and plant 
fragments and the wind dispersal of 
invertebrates. Id. at 5-15, 5-20 (citing R.L. 
Schneider and R.R. Sharitz, "Ilydrochory and 
Regeneration in a Bald Cypress Water Tupelo 
Swamp Forest," Fao/ogy 69:1035-1063 
(1988): B. Middleton. “Hydrochory, Seed 
Banks, and Regeneration Dymamics Along the 
Landscape Boundaries ofa Fore.sted 
Wetland." Plant Ecology 146:169-184 (2000); 
A.M, Gumell, "Analogies Between Mineral 
Sediment and Vegetative Particle Dynamics 
in Fluvial Systems," Ceomorpho/ogy 09:9-22 
(20071: A. Gumell, et al., “Propagule 
Deposition Along River Margins: Linking 
Hydrology and Ecology,” /ouJ'na/ of Ecology 
96:533—565 (2008); C. Nilsson, ef a!., “The 
Role of Hj^drochory in Structuring Riparian 
and Wetland Vegetation,” Biological Reviews 
85:837-858 (2010); L.M. Tronstad. ef a/,. 
“Aerial Colonization and Growth; Rapid 
Invertebrate Responses to Temporary Aquatic 
Habitats in a River Floodplain." Journal of 
the North American Benthoiogical Society 
26:460-471 (2007)). Animals, particularly 
migratory fish, may thus move between 
adjacent waters and (a)(1) through (a)(3) 
waters. And even when .some species do not 
traverse the entire distance from adjacent 
waters to downstream waters, the 
downstream waters still benefit from the 
ecological integrity that persists because of 
the close relationship that adjacent waters 
have with nearby waters. This is because the 
chemical and biological properties that arise 
from interactions between adjacent waters 
and tributaries move downstream and 
support the integrity of (a)(1) through (a)(3) 
waters, 

Biological connections between adjacent 
waters and river systems do not always 
increase with hydrologic connections, In 
some cases, the lack of connection improves 
the biological contribution provided by 
riparian water-s towards neighboring streams, 
rivers, and lakes, For imstance, the periodic 
hydrologic disconnectedness of oxbow lakes 
is neces,sary for the accumulation of 
plankton, an important source of carbon 
more easily assimilated by the aquatic food 
chain than terre.strial forms of carbon. Id. at 
5-46 (citing C, Baranyi, ef al, “Zooplankton 
Biomass and Community Structure in a 
Danube River Floodplain System: Effects of 
Hydrology," Freshwater Biology 47:473-482 
(2002): S. Kockeis, et al, "The Significance 
of Zooplankton Grazing in a Floodplain 
System of the River Danube," Journal of 
Plankton Research 25:243-253 (2003)), 
Similarly, some degree of hydrological 
disconnectednes.s is important in increa,sing 
the mimber of moilusk species and 
macroinvertebrate diversity in oxbow lakes, 
which in turn support the diversity of 
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mollusks throughout the acjiiatic system. Id. 
at 5—46 to 5-47 {citing W. Reckendorfer, ef 
al., “Floodplain Restoration by Reinforcing 
Hydrological Connectivity; Expected Effects 
on Aquatic Mollusc Communities,” Journal 
of Applied E'co/ogy 43:474-484 (2006); K. 
Obolewski, et al., "Effect of Hydrological 
Connectivity on the Molhiscan Community 
Structure in Oxbow Lakes of the Lyna River,” 
Oceanoiogj'ca/ and Uydrobiological Studies 
38:75-88 (2009). 

2. Confined Surface and Shallow Subsurface 
Hydrologic Connections Significantly Affect 
the Chemical, Physical, or Biological 
Integrity of (a)(1) Through {a)(3) Waters 
Wetlands and open waters, including those 
outside the riparian zone and floodplain, can 
be connected downstream through 
unidirectional flow from the wetland or open 
water to a nearby tributary. Such connections 
can occur through a confined surface or a 
shallow subsurface hydrologic connection. 
Report at 3-7, 5-23. Outside of the riparian 
zone and floodplain, surface hydrologic 
connections between adjacent waters and 
jurisdictional waters can occur via confined 
flows (e.g. a swale, gully, ditch, or other 
discrete feature). For purposes of this rule, 
confined surface connections are defined as 
permanent, intermittent or ephemeral surface 
connections through directional flowpaths, 
such as (but not limited to) swales, gullies, 
rills, and ditches. In some cases, these 
connections will bo a result of “fill and spill” 
hydrology. A directional flowpath is a path 
where water flows repeatedly from the 
wetland or open water to the nearby 
jurisdicfional water that at time.? contains 
water originating in the wetland or open 
water as opposed to just directly from 
precipitation. For the purposes of this rule, 
“fill and .spill” describes situations where 
wetlands or open waters fill to capacity 
during intense precipitation events or high 
cumulative precipitation over time and then 
spill to the downstream jurisdictional water, 
Id. at 5-62 (citing T.C. Winter and D.O. 
Rosenbeiry, “Hydrology of Prairie Pothole 
Wetlands during Drought and Deluga; A 1 7- 
year Study of the Cottonwood Lake Wetland 
Complex in North Dakota in the PorspBctivc 
of Longer Term Measured and Proxy 
Hydrological Records,” Climatic Change 
40:189-209 (1990); S.G, Lcibowltz, and K,C. 
Vining, "Temporal connectivity in a prairie 
pothole complex,” (V'et/anrf,? 23:13-25 
(2003)), Water connected through such flows 
originate from the adjacent wetland or open 
water, travel to the downstream jurisdictional 
water, and are connected to those 
downstream waters by .swales or other 
directional flowpaths on the surface. 

A confined surface hydrologic connection, 
which may be perenniai, intermittent or 
ephemeral, supports periodic flows between 
the adjacent water and die jurisdictional 
water. For example, wetland seeps are likely 
to have perennial connections to streams that 
provide important sources of baseflow, 
particularly during summer. Id. at 5-22 
(citing T-R. Moriey, et al., “The Role of 
Headwater Wetlands in Altering Streamflow 
and Chemistry in a Maine. U.SA catchment," 
Journal of the American Water Resources 
Association 47:337-349 (2011)). Other 
wethmds are connected to streams via 


intermittrait or ephemeral conveyances and 
can contribute flow to downstream waters via 
their surfiice hydrologic connection. Id. at 5— 
22 (citing M.C. Rains, et al, “The Role of 
Perched Aquifers in Hydrological 
Connectivity and Biogeochemical Processes 
in Vernal Pool Landscapes, Central Valley, 
California," Hydrological Processes 20:1 15 7- 
1175 (2006); M.C. Rains, ef al., “Geological 
Control of Physical and Chemical Hydrology 
in California Vernal Pools,” Wetlands 
28:347-362 (2008); B.P. Wilcox, et a!.. 
"Evidence of Sur&ce Connectivity for Texas 
Gulf Coast Depresslonal Wetlands," 

Wetlands 31:451-158 {2011)}.The surface 
hydrologic connection of the neighboring 
water to the jurisdictional water and the 
close proximity of the waters enhance the 
neighboring waters substantial effects the 
waters have on downstream (a)(1) through 
(a)(3) waters. Wetlands and open waters that 
are connected to (a)(1) throu^ (a)(5) waters 
through a confined surface hydrologic 
connection will have an impact on 
downstream (a)(1) through (a)(3) waters, 
regardless of whether the outflow is 
permanent, intermittent, or ephemeral. See, 
e.g., id. at 5-1 to 5-2. 

Wetlands and open waters with cxinfined 
surface connections can affect the physical 
integrity of waters to which they connect. 
Such waters can provide an important source 
of baseflow to the .streams to which they are 
adjacent, helping to sustain the water levels 
in the nearby streams. Id. at 5-22 (citing T.R. 
Moriey, ei a).. "The Role of Headwater 
Wetland.s in Altering Streamflow and 
Chemistry in a Maine. USA catchment." 
Journal of the American Water Resources 
Association 47:337-349 (2011); M.C. Rains, 
et al., "The Role of Perched Aquifers in 
Hydrological Connectivity and 
Biogeochomical Processes in Vernal Pool 
Landscapes, Central Valley. California." 
Hydrological Processes 20:1 157-1 175 (2006): 
M.C. Rains, et ai, "Geological Control of 
Physical and Chemical Hydrology in 
California Vernal Pools." Wef/ands 28:347- 
362 (2008); B.P. Wilcox, etai. "Evidetit'e of 
Surface Connectivity for Texas Gulf Coast 
Depressional Wetlands.” Wetlands 31:451- 
458 (2011)1 and T.M. Lee, el ai. Effect of 
Groundwater Levels and Headwater 
Wetlands on Streamflow in the Charlie Creek 
Basin, Peace River Watershed. West-Central 
Florida, U.S. Geological Survey Scientific 
Investigations Report 2010-5189 (Reslon, 
Virginia: U.S. Department of the Interior, U.S. 
Geological Survey. 2010). Waters with a 
confined surface connection to down-stream 
jurisdictional waters can affect streamflow by- 
altering baseflow or stormflnw through 
several mechanisms, including surface 
storage and groundwater recharge. Report at 
5-25. Wetlands effectively store water 
because the entire aboveground portion of 
the wetland basin is available for water 
storage, in contrast to upland areas whore 
soil particles or rock reduce water storage 
volume for a given volume of that soil or rock 
(i.e., the specific yield). Id. at 5-25 (citing 
A. I. Johnson, Specific Yield — Comp/Volion of 
Specific Yields for Various Materials. USGS 
Water Supply Paper 1662-D (Washington. 

DC: U.S. Department of the Interior, U.S. 
Geological Survey. 1967)). By storing water, 


these waters can reduce peak streamflow, 
and thus, downstream fioodiiig. Id. at 5-25 
(citing A. Bullock, and M. Acreman, “The 
Role of Wetland.s in the Hydrological Cycle.” 
Hydrology and Earth System Sciences 7:358- 
369 (2003); P. McEachom, et al., "Landscape 
Control of Water Chemistry in Northern 
Boreal Streams of Alberta,” /ourna/ of 
Hydrology 323:303-324 (2006)). Antecedent 
moisture conditions, available wetland 
storage, and evaporation rates could impact 
water storage, as some waters connected to 
jurisdictional waters via discrete features 
may actually reduce flow's in the streams 
they neighbor during dry periods. Id. at 5- 
26 (citing A. Bullock, and M. Acreman, “The 
Role of Wetlands in the Hydrological Cycle,” 
Hydrology and Earth System Sciences 7:358- 
389 (2003)). Thus, wetlands and open waters 
with a confined hydrologic connection to 
jurisdictional waters may function as a sink 
in dry periods if storage capacity is not 
exceeded and evaporation rates surpass 
groundwater recharge. Id. at 5-26 to 5-27. 

Wetlands and open waters with confined 
surface connections can affect the chemical 
integrity of waters to which they connect. 
Such waters can affect water quality of 
jurisdictional waters through .source and sink 
functions, often mediated by transformation 
of chemical con,stitucnts. The surface 
hydrologic connections to nearby 
jurisdictionai waters provide pathways for 
materials transformed in the wetlands and 
open waters (such as methylmercury or 
degraded organic matter) to reach and affect 
tho nearby waters and the downstream (a)(1) 
through (a)(3). Id. at 5-27. Functions that 
occur in the w’etlands and open waters can 
affect downstream {a)(l) through (a)(3) waters 
when compounds that are transformed in 
wetland environments move to downstream 
waters via the surface hydrologic connection, 
Id. at 5-28 (citing T.C. Winter and J.W. 
LaBaugh, “Hydrologic Considerations in 
Defining Isolated Wetlands,” Wetlands 
23:532-340 (2003)). Forexajnple, 
methylmercury (which ran form in 
peatlands) can be transported through 
entrainment with organic matter exports, end 
c.an move through surface flows from 
peatlands with confined surface connections 
to down, stream waters. Id. at 5-28 (citing 0, 
Linqvist, ef al., “Mercury in the Swedish 
Environment — Recent Reseamh on Causes, 
Consequences, and Remedial Measures," 
Water Air and Soil Polhition 55;x}-xiii 
(1995); G. Mierle, and R. Ingram, “The Role 
of Humic Substances in the Mobilization of 
Mercury from Watershod.s,’' Wafer Ai'rand 
Soil Pollution 56:349-357 (1991); V.L. St. 
Louis, ef al., "Importance of Wetlands a.s 
Sources of Methyl mercury to Boreal Forest 
Ecosystems,” Canadian Journal of Fisheries 
and Aquatic Sciences 51:1065-1076 (1994); 
C.T. Dri.scoll. et al., "The Role of Dissolved 
Organic Carbon in the Chemistry and 
Bioavailability of Mercury in Remote 
Adirondack Lakes," Water Airand Soil 
Pollution 80:499-508 (1995); P, Porvari. and 
M. Verta, “Total and Methyl mercury 
Concentrations and Fluxes from Small Boreal 
Forest Catchments in Finland,” 

En vironm ental Pollution 123:181-191 
(2003)). The mercury that i.s transported 
dow'nstrcam can enter the food chains of the 
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(a)(1) through (a)(3) waters and negatively 
impact wildlife inhibiting those downstream 
waters. Jd. at 5-28. Export of dissolved 
organic matter from neighboring water.s 
connected via a confined surface connection 
can have potentially negative effects on 
downstream waters because contaminants, 
such as Melig and other trace metals, can be 
adsorbed to the organic matter. Id. at 5-28 
(citing E.M. Thurman, Organic Geochemistry 
of Natural Wafers (Boston, MA; Martinus 
Nijhoff/Dr- W. Junk Publishers, 1985); C.T. 
Driscoll, et aJ., “The Role of Dissolved 
Organic Carbon in the Chemistry and 
Bioavailabiiity of Mercury in Remote 
Adirondack Lakes.” Wofer Air and Soil 
Pollution 80:499-508 (1995)). Dissolved 
organic matter, however, is also an important 
source of energy for downstream aquatic 
communities. Id. at 5-28 (citing J.E. Hobble 
and R.G. Wetzel, “Microbial control of 
dissolved organic carbon in lakes: Research 
for the future," Hydrobiologia 229:169-180 
(1992); K.R. Reddy and R.D. DeLaune, 
Biogeachemistry of Wetlands: Science and 
Applications, 774 p. (2008)), Wetlands with 
confined surface hydrologic connections to 
the stream arc connected to Jurisdictional 
tributary system and therefore can efficiently 
transport dissolved organic carbon and other 
dissolved organic matter to the nearby 
jurisdictional water and downstream (a)(l} 
through (a)(3) waters. See. e.g., IF. Creed, ef 
o/., “Cryptic Wetlands: Integrating Hidden 
Wetland.? in Regression Models of the Export 
nf Dissolved Organic Carbon from Forested 
Landscapes.” Hydrological Processes 
17:3629-3648 (2003), Adjacent waters with a 
surface hydrologic connection to 
jurisdictinnal waters can also improve water 
quality through assimilation, transformation, 
or sequestration of nutrients and other 
pollutants. Report at 5-29 (citing, e.g., K.R, 
Reddy, and R.D, DeLavina, Biogeocfie/nisfry 
of Wetlands: Science and Applications, 774 
p. (2008)). These processes can occur during 
times of lower hydroperiods when water is 
not present in the surface hydrologic 
connection between the adjacent water and 
the jurisdictional water. Pollutants can be 
attenuated or retained in such adjacent 
waters through processes including 
donitrlfic:«tion, ammonia volatilization, 
microbial and plant biomass assimilation, 
sedimentation, sorption and precipitation 
reactions, biological uptake, and long-term 
.storage in plant detritus. Id. at 5-29 (citing 
K.R. Roddy, et ol., “Phosphorus Retention in 
Streams and Wetlands: A Review,” Critical 
Reviews in Environmental Science and 
Technology 2?>:(i3~ue (1999); K.R, Reddy 
and R.D. DeLaune, Biogeochemistry of 
Wetlands: Science and Applications, 774 p. 
(2008)). Through retention and mitigation of 
pollutants and other chemical compounds, 
adjacent waters with a surface hydrologic 
connection to juri.sdictional waters can 
substantially improve water quality 
downstream. 

Wetlands and open waters with confined 
surface connections can affect the biological 
integrity of \vatGrs to which they connect. 
Movement of organisms between these 
adjacent waters and the nearby jurisdictional 
water is governed by many of the same 
factors that affect movement of organisms 


between riparian/floodplain waters and the 
river network. Id. at 5—31. Because such 
w'aters are at least periodically hydrologically 
connected to the nearby jurisdictional 
tributary network on the surface, dispersal of 
organisms can occur actively through the 
surface connection or via wind dispersal, 
hitdihiking, walking, crawling, or flying. See, 
e.g., id. at 5—31, For example, waterborne 
dispersal of aquatic and emergent plants can 
occur between the jurisdictional water and 
the neighboring water due to the periodic 
hydrologic connection to the tributary 
system. Jd. at 5-31 (citing C. Nilsson, et al., 
"The Role of Hydrochory in Structuring 
Riparian and Wetland Vegetation,” Biological 
Reviews 85:837—858 (2010)), Fish can al.so 
move between the jurisdictional water and 
the neighboring water to which it is 
connected via a surface hydrologic 
connection during periodic surficial 
hydrologic connections. Id. at 5-32 (citing 
}.W. Snodgrass, et al., “Factors affecting the 
occurrence and structure of fish as.semblages 
in isolated wetlands of the upper coastal 
plain, USA.” Canadian Journal of Fisheries 
and Aquatic Sciences 53:443—454 (1996); 

K.D. Zimmer, et ah, “Effects of fathead 
minnow colonization and removal on a 
prairie wetland ecosystem," Ecosystems 
4:346-357 (2001): M.J. Baber, etai. “Controls 
on fish distribution and abundance in 
temporary wetlands,” Canadian Journal of 
Fisheries and Aquatic Sciences 59:1441-1450 
(2002); M.A. Hanson, et ai, "Diotic 
interactions as determinants of ecosystem 
structure in prairie wetlands: An example 
using fish.” Wetlarrds 25:764-775 (2005):. 

B.R Herwig, ef ai, “Factors influencing fish 
distributions in shallow lakes in prairie and 
prairie-parkland regions of Minnesota. USA.” 
Wetlands 30:609-619 (2010)). Mammals and 
aquatic and semi-aquatic amphibians and 
reptile.? that can disperse overland can also 
contribute to connectivity, a.s can aquatic 
birds, particularly given the close proximity 
of the neighboring water to the jurisdictional 
water. Mammals and birds can act as 
transport vectors for hitchhikers like algae or 
aquatic insects. Id. at 5-32 (citing j.P. 

Roscher, “Alga Dispersal by Muskrat 
Intestinal Contents.” Transactions of the 
American Microscopical Society 86:497-498 
(1967)); J, FlgucroSa and A.J. Green. 

“Dispersal of Aquatic Organisms by 
Waterbirds; a Review of Past Research and 
Priorities for Future Studies,” FresJiwuter 
Biology 47:403-494 (2002); J. Figuerola. ef ai. 
“Invertebrate Eggs Can Fly: Evidence of 
Waterfowl-Mediated Gene Flow in Aquatic 
Invertebrate.?,’’ Ameriron Naturalist 165:274- 
280 (2005)). Amphibians and reptiles move 
between streams and their adjacent waters to 
8ati.?fy part of their life-history requirements. 
Jd.at 5-33, Table 5—2. The hydrologic 
connection between neighboring waters with 
a surface connection to the jurisdictional 
water allo^vs for that movement to occur 
either in the water or over land. Aquatic 
insects that use both streams and their 
adjacent waters can move outside of the 
stream network to the nearby wetland or 
open water to seek suitable habitat for 
overwintering, reJuge from adverse 
conditions, hunting, foraging or breeding, 
and then return to the stream for other life- 


history requirements. Id. at 5-33 (citing D.D. 
VVillianjs, "Environmental Constraints in 
Temporary Fresh Waters and Their 
Consequences for the Insect Fauna," lournal 
of the North American Benthologica! Society 
15:634-650 (1996); A.J, Bohonak and D.G. 
Jenkin.s, “Ecological and Evolutionary 
Significance of Dispersal by Freshwater 
Invertebrates," Ecology Letters 6:783-796 
(2003)). Neighboring waters with a confined 
surface hydrologic connection to 
jurisdictional waters help to maintain various 
biological populations, which periodically 
replenish adjacent jurisdictional waters, 
serving to maintain the biological integrity of 
{a)(l) through {a)(3) waters. 

A shallow subsurface hydrologic 
connection is lateral water flow through a 
shallow subsurface layer, such as can be 
found in steeply sloping areas with shallow 
soils and soils with a Te,strictive horizon that 
prevents vertical water flow, or in karst 
systems. K.J. Devito, ef ai, “Groundwater- 
Surface Water Interactions in Headwater 
Forested Wetlands of the Canadian Shield,” 
lournal of Hydrology 181:127-47 (1996); 

M.A. O'Driscoll and R.R. Parizek, “The 
Hydrologic Catchment Area of a Chain of 
Karst Wetlands in Central Pennsylvania, 
USA.” Wetlands 23:171-79 (2003); B.J. Cook 
and F.R. Hauer, "Effects of Hydrologic 
Connectivity on Water Chemistry. Soils, and 
Vegetation Structure and Function in an 
Intarmontane Depressiona! Wetland 
Landscape," Wetlands 27:719-38 (2007). 
Shallow subsurface connections maybe 
found below the ordinary root zone (below 
12 inches), where other wetland delineation 
factors may not be present. The presence of 
an aquiclude (impervious layer) near the 
surface leads to shallow substirfacB flows 
through the soil, which favors local 
groundwater flowpaths that connect to 
nearby wetlands or streams. Report at 3-38, 

Wetlands with shallow subsurface 
connections can affect the physical integrity 
of waters to which they connect. In general., 
the volume and sustainability of streamflow 
within river networks depends on 
contributions from groundwater, especially 
in areas with shallow groundwater tables and 
pervious (meaning water can easily pass 
through) subsurfaces. Id. at 3-12 (citing J.J, 
de Vries, "Seasonal Expansion and 
Contraction of Stream Networks in Shallow 
Groundwater Systems,” Journal of Hydrology 
170:15-26 (1995); T.C. Winter, “The Role of 
Groundwater in Generating Streamflow lu 
Headwater Areas and in Maintaining Base 
Flow," lournal of the American Water 
Resources Association 43:15-25 (2007); G.R. 
Kish, et ai, “A Geochemical Mass-Balance 
Method for Base-Flow Separation. Upper 
Hillsborough River Watershed, We.st-Central 
Florida, 2003-2D05 and 2009,” USGS 
Scientific Investigations Report 20W-5092 
(Washington, DC: U.S. Department of the 
Interior, U.S, Geological Survey. 2010). 
Because wetlands with .shallow subsurface 
connections to .streams and rivers provide 
some of these groundwater contributions, 
they influence the flow regime. Wetlands 
connected via shallow subsurface 
connections also can act a.? water .sinks when 
Bvapotranspiration is high, but as water 
.sources when evapoTranspiration is low. Id. 
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at 3-23. As a result, these adjacent waters 
moderate peak flows, reduce downstream 
flooding, and provide runoff to help maintain 
baseflow for streams during times of low 
flows- 

Wetlands and other waters with shallow 
subsurface connections affect the chemical 
and biological integrity of downstream 
waters in ways similar to wetlands with 
surface connections. The distance between 
these wetlands and jurisdictional waters may 
influence the connectivity since wetlands 
with shorter distances to the stream network 
will have higher hydrological and biological 
connectivity than wetlands located further 
from the same network. Id. at 3—43. The 
distance between the wetland and water may 
also influence whether waters are connected 
via surface or shallow subsurface hydrologic 
connections, as wetlands and open waters 
that arc closer to rivers and streams will have 
a higher probability of being connected than 
more distant waters, assuming that 
conditions governing type and quantity of 
flows (e.g. slope, soil and aquifer 
permeahility) are similar. Id at 5-2. For 
wetlands connected to tributaries through 
groundwater flows, less distant wetlands^ 
waters are generally connected through 
.shallower flowpaths, assuming similar soil 
and geologic properties. Id. at 3-11 (Figure 
3-5), 3-42, These shallower subsurface flows 
have the greatest interchange with surface 
waters and travel between points in the 
shorts.st amount of time. Id. at 3—42. 

3. Adjacent Waters, Including Wetlands. 
Separated From Other “Waters of the United 
States” by Man-Made Dikes or Barriers, 
Natural River Berms, Beach Dunes and the 
Like Significantly Affect the Chemical. 
Physical, or Diclogical Integrity of {a)(l) 
Through (a)(3) Waters 

The terms earthen dam, dike, berm, and 
levee are used to describe similar structures 
whose primary purpose is to help control 
flood waters. Such structures vary in scale 
and size. A levee is an embankment whose 
primary purpose is to furnish flood 
protection from seasonal high water and 
which is therefore subject to water loading 
for periods of only a few days or weeks a 
year. Earthen embankments that are .subject 
to water loading for prolonged periods 
(longer than normal flood protection 
requirements) are called earth dams. There 
are a wide variety of typos of structures and 
an even wider sot of con.struction inethod.s. 
These range from a poorly constructed, low 
earthen berm pu.shed up by a backhoe to a 
well-constructed, impervious core, riprap 
lined levee that protects houses and 
cropland. Generally, levees are built to 
detach the floodplain from the channel, 
decreasing overbank flood events. S.B. 
Franklin, er al.. "Complex Effects of 
Channelization and Levee Construction on 
Western Tenne.ssee Floodplain Forest 
Function," Wetlands 29(2): 451-464 (2009), 
The investigation method.s to determine the 
presence or absence of the hydrologic 
connection depend on the type of structure, 
the underlying soils, the presence of 
groundwater, and the depth of the water 
table. Department of the Army, U.S. Army 
Corps of Engineers, Engineering and 
Design — Design and Construction of Levees, 


EM 1110-2-1913 (Washington, DC, 
Department of the Army, 2000), p. 1-1. 

Man-made berms and the like are fairly 
common along streams and rivers across the 
United States and often accompany stream 
channelization. S.B. Franklin, et al., 
“Complex Effects of Channelization and 
l.evee Construction on Western Tennessee 
Floodplain Forest Function," Wetlands 29(2); 
451—464 (2009). One study conducted in 
Portland, Oregon found that 42% of surveyed 
wetlands had dams, dikes, or berm.^. M. 
Kentula, et al., “Tracking CSianges in 
Wetland.s with Urbanization: Sixteen Years of 
Experience in Portland, Oregon, USA," 
Wetlands 24(4):734-743 (2004). Likewise, 
over 90% of the tidal freshwater wetlands of 
the Sacramento-San Joaquin Delta hove been 
diked or leveed, C. Simenstad. etal., 
“Preliminary Results from the Sacramento- 
San Joaquin Delta Breached Levee Wetland 
Study," Interagency Ecological Program for 
the Sacramento-San Joaquin Esfuaiy 
Newsletter 12(4):15-21 (1999). At lea-st 
40,000 kilometers of levees, floodwails, 
embankments, and dikes are estimated acros.s 
the United States, with approximately 17,000 
kilometer.s of levees in the Upper Mississippi 
Valley alone. SB. Gergel, ef al., 

“Consequences of Iluman-altered Floods: 
Levees. Floods, and Floodplain Forests along 
the Wisconsin River." Ecological 
Applications 12(6): 1755-1770 (2002). 

Adjacent waters .se))arated from the 
tributary network by dikes, levees, berms and 
the like continue to have a hydrologic 
connection to downstream waters. This is 
because berms and similar feetures typically 
do not block all water flow. Indeed, even 
dams, which are specifically designed and 
constructed to impound large amounts of 
water effectively and safely, do not prevent 
all water flow, but rather allow seepage 
under the foundation of the dam and through 
the dam itself. See. e.g.. International Atomic 
Energy Agency. Factsheet on Investigating 
Leaks through Dams and Reservoirs, http:// 
www.tc.iaea.org/tcweb/publications/ 
fact$heet.‘i/sheet20dr.pdf; U.S. Bureau of 
Reclamation, Provo Office, Safety of Dams, 
http://www.usbr.gov/uc/provo/progact/ 
damsafety.html: Federal Energy Regulatory 
Commission (FERC), "Chapter 14: Dam 
.Safety Perfomrance Monitoring Program,” 
Engineering Guidelines for the Evaluation of 
Hydropower Projects (FERC, 2005), pp. 14- 
36 to 14-39. 

Seepage Is the flow of a fluid thrtrugh the 
soil pores. Seepage through a dam, through 
the embankments, foundations or abutments, 
or through a berm is a normal condition. D.A. 
Kovaclc, et al, "Effectiveness of Constructed 
Wetlands in Reducing Nitrogen and 
Phosphorus Export from Agricultural Tile 
Drainage,” Journal of Environmental Quality 
29(4); 1262-1274 (2000); Federal Energy 
Regulatory Commission (FERC), "Cfiaptcr 14; 
Dam Safety Performance Monitoring 
Program,” Engineering Guidelines for the 
Evaluation of Hydropower Projects (FERC. 
2005). pp. 14-36 to 14—39. This is because 
water seeks paths of least resistance through 
the berm or dam and its foundation. 

Michigan Department of Environmental 
Quality. Seepage Through Earth Dams (2002), 
bitp://ii-ww.michigon.gov/deq/0,J607.7-135- 


3313_3684_3723-9515-,00.html. All earth and 
rock-fill dams are subject to seepage through 
the embankment, foundation, and abutments. 
Department of the Army, U.S, Army Corps of 
Engineers, Seepage Analyses and Control for 
Dams, EM 11 10-2-1901 , (Washington, DC: 
Department of the Army. Original 1986 — 
Revised 1993), Page 1-1; Department of the 
Army, U.S. Army Corps of Engineens, 
Engineering and Design: General Design and 
Construction Considerations for Earth and 
Rock-filled Dams, EM 1110-2-2300 
(Washington, DC: Department of the Army. 
2004), pp. 6-1 to B-7. Concrete gravity and 
arch dams similarly are subject to seepage 
through the foundation and abutments. 
Department of the Army, U.S. Army Corps of 
Engineers. Seepage Ana!y.sis and Control for 
Dams, EM 1110-2-1901 (Wa.shington, DC: 
Department of the Army, Original 1986 — 
Revised 1993), Page 1-1. Levees and the like 
are subject to breaches and breaks during 
times of floods. C. Nilsson, et al., 
“Fragmentation and Flow Regulation of the 
World's Large River Systems," Science 
308(5720);405^n8 (2005). Levees are 
similarly subject to failure in the case of 
extreme events, such as the extensive levee 
failures caused by Hurricanes Katrina and 
Rita, J.W. Day, ef al, “Restoration of the 
Mississippi Delta; Lessons from Hurricanes 
Katrina and Rita," Science 315(5819); 1679- 
1684 (2007). In designing levees and similar 
structures, seepage control is necessary to 
prevent possible failure caused by excessive 
uplift pressure-s, instability of the 
downstream slope, piping through the 
embankment and/or foundation, and erosion 
of material by migration into open joints in 
the foundation and abutments. W.;D,A. 
Kovacic, et al, "Effectiveness of Constructed 
Wetlands in Reducing Nitrogen and 
Phosphorus Export from Agricultural Tile 
Drainage,” Journal of Environmental Quality 
29(4): 1282-1274 (2000); U.S, Department of 
the Interior, Bureau of Reclamation, Upper 
Colorado Region, see http://www.usbr.gov/ 
uc/provo/progact/damsafety.html; 
International Atomic Energy Agency, 
Investigating Leaks through Dams and 
Reservoirs, see http;//www-tc.iaBa.org/ 
tcweb/pul}Iications/factshoets/sheet20dr.pdf: 
California Division of Safety of Dams, 
Embankment Design, .see http:// 
damsafety.water.ca.gov/guidelinea/ 
embankment.htm. 

The rate at which water moves through the 
embankment depends on the type of soil in 
the embankment, how well it is compacted, 
the foundation and abutment preparation, 
and the number and size of cracks and voids 
within the embankment. All but the smallest 
earthen dams are commonly built with 
internal subsurface drains to intercept water 
seeping from the reservoir (i.e., upstream 
side) to the downstream .side. Department of 
the Army, U.S. Army Corp.s of Engineers, 
Construction Control for Earth and Rock- 
filled Dams, EM 1120-2-1911, September 30. 
1995, Washington, DC 20314-1000, Page 1- 
1. Where it is not intercepted by a sub.siirfacc 
drain, the seepage will emerge downstream 
from or at the toe of the embankment. 
Michigan Department of Environmental 
Quality, Seepage Through Earth Dams (2002). 
http://www.michigan.gov/deq/0,1607,7--135- 
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331 3_3684_^3723-95] 5-,OO.htnt!. Seepage may 
vary in appearance from a “soft,” wet area to 
a flowing “spring.” It may show up first as 
an area where the vegetation is lush and 
darker green. Cattails, reeds, mo.s.ses, and 
other marsh vegetation may grow in a 
seepage area. Michigan Department of 
Environmental Quality, Seepage Through 
Earth Dams (2002), http://im'w.Tnichigan. 
gov/deq/0, 1607, 7-133-33 J3_3684_3723-9515- 
.OO.html. 

Engineered berms are typically designed to 
interfere with the sea.sonal pattern of water 
level (hydroperiod) of the area behind the 
berm, reducing the frequency and severity of 
inundation- Berms are not designed to 
eliminate all hydrologic connection between 
the channel on one side and the area behind 
the berm on the other. It is almost aiway.s 
impracticable to build a berm that will not 
be overtopped by a flood of maximum 
severity, and most berms are not designed to 
withstand severe floods. See, e.g., 

Department of the Army, U.S. Army Corps of 
Engineers, Seepage Analysis and Control for 
Dams, EM 1110-2-1901, (Washington, DC; 
Department of the Army, Original 1986— 
Revised 1993], Page 1-1. Levees are designed 
to allow seepage and are frequently situated 
on foundations having natural covers of 
relatively fine-grain imperviou-s to 
.semiperviuus soils overlying pervious sands 
and gravels. Department of the Army, U.S, 
Army Corp-s of Engineers, Engineering and 
Design: Design Guidance for Levee 
Underscepage, ELT 1110-2-569, 

Washington, DC: Department of the Army, 
2005), pp, 1-9. These surface strata constitute 
impervious or semipervious blankets when 
considered in connection with seepage. 
Principal seepage control niea.sures for 
foundation underseopage are (a) cutoff 
treoches, (b) riversido impervious blankets, 

(t;) landslide berms, (d) pervious toe trenches, 
and (e) pressure relief wells, Department of 
the Army, U.S. Army Corps of Engineers. 
Engineering and Design — Design and 
Construction of Levees, EM 1110-2-1913 
(Washington, DC, Departmoot of the Army, 
2000), p. 1-1. Overtopping of an 
embankment dam is very undesirable 
because the embankment materials may be 
eroded away, Additionally, only a small 
number of concrete dams have been designed 
to be overtopped. Water normally passes 
through tho main .spillway or outlet works; it 
should pass over an auxiliary spillway only 
during periods of high reservoir levels and 
high water inflow. AH embankment and most 
concrete dams have some seepage. Sea, e.g., 
h Up ,•// WWW. d aw safety. arg/Iayout/ 
subsection.aspx?groitpid^U(TContentid=47. 
However, it Ls important to control the 
seepage to prevent internal erosion and 
imstability. Proper dam ronstmefion, and 
maintenance and monitoring of seepage 
provide control. 

Berm-like landforms known as natural 
levees occur naturally and do not isolate 
adjacent wetlands from the streams that form 
them. Natural levees and tho wetlands and 
waters behind them are part of the 
floodplain, including along same small 
streams and streams in the Arid West. C.A. 
Johnston, et al., “Nutrient Dynamics in 
Relation to Geomorphology of Riverine 


Wetlands,” Sail Science Society of America 
foumal 65(2):557— 577 (2001). Every flowing 
watercourse transports not only water, hut 
sediment — eroding and rebuilding its banks 
and floodplains continually. Federal 
Interagency Stream Restoration Working 
Group, Stream Corridor Restoration: 
Principles, Processes and Practices, USDA 
National Engineering Handbook Part 633 
(1999). Different deposition patterns occur 
under varying levels of streamflow, with 
higher flows having the most influence on 
the resulting shape of streambanlcs and 
floodplains. Id. In relatively flat landscapes 
drained by low-gradient streams, this natural 
process deposits the most sediment on the 
bank immediately next to the stream channel 
while floodplains farther from the channel 
are usually lower-lying wetlands 
(“backswamps” or “backwater wetlands”) 
that receive less sediment. See, e.g., C.A. 
Johnston, et al., ‘‘The Potential Role of 
Riverine Wetlands as Buffer Zone,s,” m N.E. 
Haycock, et al., ed.. Buffer Zones Their 
Processes and PotentJoJ in Water Protection 
(Quest international, 1997), pp. 155-170. The 
somewhat elevated land thu.s built up at 
stieamsidc is called a natural levee, and thi.s 
entirely natural iandform is physically and 
hydrologically similar to narrow, man-made 
berms. See, e.g., L.B. Leopold, et al., Fluvial 
Processes m Geomorphology (Toronto: 
General Publishing Co. Ltd., 1964). Natural 
levees are discontinuous, which allows for a 
hyclrologic connection to the stream or river 
via openings in the levees and thus the 
periodic mixing of river water and backwater. 
C.A. ]ohn.ston, et al., “Nutrient Dynamics in 
Relation to Gcomorphology of Riverine 
Wetlands,” Soil Science Society of America 
/oumo/ 65(2): 557-577 (2001). In addition, 
streams with natural levee.s, in settings with 
no human interference whatsoever, retain 
hydrologic connection with their wetlands 
behind the levees by periodic flooding during 
high water and via seepage through and 
under the levee. Similarly, man-made berms 
are typically periodically overtopped with 
water from the ncar-hy stream, and as 
previously mentioned, are connected via 
.seepage. 

Waters, including wetlands, separated from 
a stream by a natural or man-made berm 
serve many of the same functions as those 
discussed above on other adjacent waters. 
Furthermore, even in cases where a 
hydrologic connection may not exist, there 
are other important considerations, such as 
chemical and biological factors, that result in 
a .significant nexus between tlic adjacent 
wetlands or waters and the nearby “waters of 
the United States,” and (a)(1) through {a)(3) 
waters. 

The movement of surfece and subsurface 
bath over berms and through soils and berms 
adjacent to rivers and streams is a hydrologic 
connection between wetlands and flowing 
watercourses. The intermittent connection of 
surface waters over top of, or around, natural 
and manmade berms fruther strengthens the 
evidence of hydrologic connection between 
wetlands and flowing watercourses. Both 
natural and man-made barriers can be topped 
by occasional floods or stonn events. See, 
e.g.. R,E. Turner, et a!., “Wetland 
Sedimentation from Hurricanes Katrina and 


Rita,” Sc/ence 314(5798): 449-452 (2006); 
P.A. Kedcly, ei al., “The Wetlands of Lakes 
Pontchartrain and Maurepas: Past, Present 
and Future,” Etwironmental Beviews 15: 43- 
77 (2007). When berrn.s are periodically 
overtopped by water, wetlands and waters 
behind the barriers are directly connected to 
and interacting with the nearby stream and 
its downstream waters. In addition, surface 
waters move to and from adjacent soils 
(including adjacent wetland soils) 
continually. Along their entire length, 
streams alternate between effluent (water- 
gaining) and influent (water-losing) zones as 
the direction of water exchange with the 
.streambed and banks varies. Federal 
Interagency Stream Restoration Working 
Group, Stream Corridor Restoration: 
Principles, Processes ond Practices, USDA 
National Engineering Handbook Part 653 
(1999). The adjacent areas involved in this 
surface water exchange with a stream or river 
are known as the hyporheic zone. Hyporheic 
zone waters are part of total surface waters 
temporarily moving through soil or sediment. 
Like within-cbannel waters, these waters are 
oxygenated and support living communities 
of organisms in the hyporheic zone. 

Because a hydrologic connection between 
adjacent wetlands and waters and 
down-streani waters still exists despite the 
presence of a berm or the like, the. chemical 
and biological connections that rely on a 
hydrologic connection also exist. For 
instance, adjacent waters behind herms can 
still servo important water quality functions, 
.serving to filter pollutants and sediment 
before they reach downstream waters. 
Wetlands behind berms can ftmetion to filter 
pollutants before they enter the nearby 
tributary, with the water slowly released to 
the stream through seepage or other 
hydrological connections, See, e.g., L.L. 
Osborne and D,A, Kovacic, “Riparian 
Vegetated Buffer Strips in Water-Quality 
Re,storatlon and Stream Management,” 
Freshwater Biology 2 Q[ 2 ): 243-258 (1993); 
D.A. Kovacic, et al., "Effectiveness of 
Constructed Wetlands in Reducing Nitrogen 
and Phosphorus Export from Agricultural 
Tile Drainage,” fournal of Environmental 
Quality 2Q[‘ih 12R2-1274 (2000). Their 
ability to retain sediment and floodwaters 
may ho onhancod by tho presence of the 
berm, For instance, some backwater wetlands 
in floodplain/riparian areas exhibit higher 
sedimentation rates than stieamside 
locations. E.J. Kuenzler, et al., “Distributions 
and Budgets of Carbon, Phosphorus, Ivon and 
Manganese in a Floodplain Swamp 
Ecosystem,” Wofer Resources Research 
Institute Report 15? (Chapel Hill. NC; 
Univensity of North Carolina. 1980); C.A, 
Johnston, ef ol., “Nutrient Dynamics in 
Relation to Geomorphology of Riverine 
Wetlands,” Soi7 Science .Society of America 
fournal 65(2); 557-577 (2001), The presence 
of manmade levees can actually increase 
denitrification rate.s, meaning that the 
adjacent waters can more quickly transform 
nitrogen. SE, Gergel, ef al., "Do Dams and 
Levees Impact Nitrogen Cycling? Simulating 
the Effects of Flood Alterations on 
Floodplain Denitrification," Globa! Change 
Biology lliB]: 1352-1367 (2005). However, 
the presence of manmade berms does limit 
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tho (ibility of the river to connect with its 
adjacent wetlands through overbank flooding 
and thus limits sediment, w'ater and nutrients 
transported from the river to the adjacent 
waters. Id.: J.L. Florsheim and J.F. Mount, 
■'Changes in Lowland Floodplain 
Sedimentation Processes: Pre-disturbance to 
Post-rehabilitation, Cosumnes River, CA," 
Geomorp/)o/o5>' 56(3-4):305-323 (2003). 
However, the presence of a berm does not 
completely eliminate the transport of 
sediments and water from the river to the 
nearby adjacent wetland, as suspended 
sediments and water can overflow both 
natural and man-made levees, though the 
transport is usually more pronounced in 
settings with natural levees. See, e.g., R,E. 
Turner, et a!., “Wetland Sedimentation from 
Hurricanes Katrina and Rita,” Science 
314(5790);449^52 (2006); P.A, Keddy, etai., 
“The Wetlands of Lakes Pontchartrain and 
Maurepas; Past. Present and Future," 
Environmental Reviews 15:43-77 (2007). 
Sediment deposition over levees is 
particularly enhanced by extreme events like 
hurricanes. Id.; D.J. Reed, et al, “Reducing 
the Effects of Dredged Material Levees on 
Coastal Marsh Function; Sediment 
Deposition and Nekton Utilization,” 
Environmental Monogenienf 37(3):671-685 
(2006). Wetlands behind berms, where the 
system is extensive, can help reduce tho 
impacts of stoim surges caused by 
hurricanes. J.W. Day, etah, “Restoration of 
the Mississippi Delta; Lessons from 
Hurricanes Katrina and Rita,” Science 
315(5819);1679-16a4 (2007), 

Adjacent waters, including wetlands, 
separated from waterbodies by berms and 
the like maintain ecological connection with 
those water bodies. Though a berm may 
reduce habitat functional value and may 
prevent some species from moving back and 
forth from the wetland to the river, many 
major species that prefer habitats at the 
interface of wetland and .stream ecosystems 
remain able to utilize both habitats despite 
the presence of such a berm, Additional 
species that are physically isolated in either 
stream or wetlands habitat still interact 
ecologically with species from the other 
component, Thus, adjacent wetlands with or 
without small berms can retain numerous 
similarities in ecological function. For 
example; Wetland bird species such as 
wading birds are able to utilize both wetland 
and adjacent streom/ditch habitats; wetland 
amphibians would be able to bypass the berm 
In their adult stage; aquatic invertebrate,s and 
fish would still interact with terrestrial/ 
wetland predators and prey In common food 
web relationships despite the presence of a 
berm See. e.g., G.S. Butcher, and D, liimpel, 
“Habitat Value of Isolated Waters to 
Migratory Birds,” Prepared by Cornell 
Laboratory' of Ornithology and The Cadmus 
Group, Inc. far U.S. Environmental 
Protection Agency Office of Wetlands 
Protection, (Washington, DC: Cornel! and 
Cadmus, 1991); M.F. Willson and K.C. 
Halupka, “Anadromou,s Fish as Keystone 
Species in Vertebrate Communities,” 
Conservation 0/o/ogy 9{3);489^97 (1993); 

C.J. Cedorhoim, ef ai., “Pacific Salmon 
Carcasses: Essential Contributions of 
Nutrients and Energy for Aquatic and 


Terrestrial Ecosystems,” Fisheries 24{10):6— 
15 (1999); S.S. Schwartz and D.G. Jenkins, 
"Temporary Aquatic Habitats: Constraints 
and Opportunities,” Aquatic Ecology 34:3-8 
(2000); D.T. Bilton, et al., “Dispersal in 
Freshwater Invertebrates,” Annua/ Review of 
Ecology and Systematics 32:159-81 (2001). 

One example of adjacent waters behind 
berms and the like are interdunal w'etlands 
located in coastal areas, including some areas 
of the Great Lakes and along barrier islands. 
Interdunal wetlands form in swales or 
depiassions within open dunes or between 
beach ridges along the coast and experience 
a fluctuating water table seasonally and 
yearly in synchrony with sea or lake level 
cdmnges, W.E. Odum, "Non-Tidal Freshwater 
Wetlands in Virginia." Virginia fournal of 
Natural Resources Law 7: 421-434 (1988); 
D.A. Albert. Borne of the Wind: An 
Introduction to the Ecology of Michigan Sand 
Dunes (Lansing, MI: Michigan Natural 
Features Inventory, 2000), 63 pp.; D.A. 

Albert, Between Lond and Lake: Michigan 's 
Great Lakes Coastal Wetlands, Bulletin E- 
2902 (East Lansing, MI; Michigan Natural 
Features Inventory, Michigan State 
University Extension, 2003), 96 pp: D.A. 
Albert, Natural Community Abstract for 
Interdunal IVedand (Lansing. Ml: Michigan 
Natural Features Inventory. 2007), 6 pp. For 
those along the ocean coast, they are 
typically formed as a result of oceanic 
processes where the wetlands establish 
behind relict dune ridges (dunes that wore 
formed along o previously existing coast 
line). Wetlands in the interdunal system are 
in close proximity to each other and to the 
surrounding (a)(1) through (a)(3) waters. 

Their proximity to one another and to the 
(a)(1) through (a)(3) waters indicates a close 
physical relationship between interdunal 
wetland systems and the traditional 
navigable waters, interstate waters, or the 
territorial seas. Despite the presence of the 
beach dunes, interdunal wetlands have 
chemical, physical, or biological connections 
that greatly influence the integrity of the 
nearby (a)(1) through (a)(3) waters. The 
wetlands are bydrologicaily connected to 
these (a)(1) through (a)(3) waters through 
URConfined. directional flow and .shallow 
subsurface flow during normal precipitation 
events and extreme events. As previously 
noted, they are linked to the ri.se and fall’ of 
the surrounding tides — the water-level 
fluctiiatious of the nearby (a)( 1 ) through (a)( 3 ) 
waters are important for the dynamics of the 
wetlands. D.A. Albert, Between Land and 
Lake; Michigan 's Great Lakes Coastal 
Wetlands. Bulletin E-2902 (East Lansing, MI; 
Michigan Natural Features Inventory, 
Michigan State University Extension, 2003), 
96 pp. The wetlands provide floodwater 
storage and attenuation, retaining and slowly 
releasing floodwaters before they reach the 
nearby {a)(l) through (a)(3) waters. Like other 
adjacent wetlands, interdunal wetlands also 
have important chemical connections to the 
nearby (a)(1) throogh {a)(3) waters, as they 
serve important water quality benefits. The 
wetlands store sediment and pollutants that 
would otherwi.se reach the surrounding (a)(1) 
through {a){3) waters. The wetlands are 
biologically connected to the surrounding 
(a)(1) through (a)(3) waters. For instance, they 


provide critical habitats for species that 
utilize both the wetlands and the nearby 
(a)(1) through (a)(3) waters, supporting high 
diversity and structure. Habitat uses include 
basic food, shelter, and reproductive 
requirements. Aquatic insects, amphibians, 
and resident and migratory birds all use 
interdunal wetlands as critical habitat, and 
the wetlands provide better shelter than the 
nearby exposed beach. D.A. Albert, Borne of 
the Wind: An Introduction to the Ecology of 
Michigan Sand Dunes (Lansing, MI: 

Michigan Natural Features Inventory. 2000). 
63 pp.; S.M. Smith, ef a!., "Development of 
Vegetation in Dune Slack Wetlands of Cape 
Cod National Seashore (Massachusetts, 
USA).” P/anf £'co/ogyl94(2): 243-256 (2008). 
In marine coastal areas, the wetland.s are 
often the ouly freshwater system in the 
immediate landscape, thus providing critical 
drinking water for the species that utilize 
both the wetlands and the nearby (a)( 1 ) 
through (a)(3} waters, although some 
interdunal wetlands are brQcki,sh in nature. 
See, e.g., C,M. Heckscher and C.R. Bartlett, 
“Rediscovery and Habitat Associations of 
Photuris Bethaniensis McDermott 
(Coleoptera: Lampyridae),'' The Coleopterists 
Bulletin 58(3): 349-353 (2004). 

Wetlands behind the extensive levee 
system in the Yazoo Basin are an example of 
adjacent waters behind man-made barriers. A 
regional hydrogeomorphic approach 
guideliook for the Yazoo Basin of the Lower 
Mississippi River Alluvial Valley as-sesses the 
frinctions of these wetlands. R.D. Smith and 
C.V. Klimas. A Regional Guidebook for 
Applymg the I-lydrogeomorphk Approach to 
Assessing Wetland Functions of Selected 
Hegianal Wetland Subclasses, Yazoo Basin, 
Lower Mississippi River Alluvial Voile, 
Prepared for the U.S. Army Corps of 
Engineers, ERDC/EL TR-02-4 (2002). An 
extensive levee system was built along tlio 
river system to prevent flooding of the 
Mississippi River, resulting in drastic effects 
to the hydrology of the basin, Id. at 47. 
Despite the alteration of hydrology in the 
basin, extensive wetlands systems still exist 
behind the man-made and natural levees end 
maintain a hydrologic connection to the river 
system. These wetlands detain floodwater, 
detain procipitatlon, cycle nutrients, export 
organic carbon, remove elements and 
compounds, maiutain plant rommunities, 
and provide fish and wildlife habitat. Id. The 
functions in turn provide numerous and 
.substantial benefits to the nearby river, 

4. Conclusions Regarding Adjacent Waters 

The scientific literature documents that 
waters which are adjacent to (a)(1) through 
(a)(5) waters, including wetlands, oxbow 
lakes and adjacent ponds, are integral parts 
of tributary networks to (a)( 1 ) through (a)( 3 ) 
waters because they are directly connected to 
streams via permanent surface fDature,s that 
concentrate, mix, transform, and transport 
water and other materials, including food 
resources, downstream to larger rivers. 
Adjacent wetlands and other adjacent waters 
filter pollutants before they enter the 
tributary system, they attenuate flow during 
flood events, they regulate flow rate and 
timing, they trap sediment, and they input 
organic material into rivers and streams, 
providing the basic building block.s for their 
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healthy functioning. These waters also are 
biologically connected to downstream waters 
by providing habitat and refuge to many 
species, and storing and releasing food 
soiirce.s. The scientific literature 
demonstrates that adjacent waters in a 
watershed together exert a strong influence 
on the character and functioning of rivers, 
streams and lakes. 

Adjacent waters, as defined, alone or in 
combination with other adjacent waters in a 
watershed, significantly affect the chemical, 
physical, or biological integrity of traditional 
navigable waters, interstate waters, and the 
territorial seas. Based on studios of waters in 
riparian areas, flood plains, and their 
hydrologic connections through the tributary 
system there is sufficient scientific evidence 
regarding the important functions of these 
adjacent wetlands to demonstrate that, alone 
or in combination with .similarly .situated 
waters in the region, wetlands and open 
waters adjacent to any tributary have a 
significant effect on the chemical, physical, 
or biological integrity of traditional navigable 
waters, interstate waters, or the territorial 
seas. The reviewed scientific literature 
supports the conclusion that adjacent waters 
generally play a larger role in the ecological 
condition of smaller tributary .sy.stems, 
which, in turn, determines the effects on the 
chemical, physical, and biological health of 
larger downstream waters. 

Hi. "Other Wofers’’ 

The Report includes a focused evaluation 
of the connections and effects to downstream 
waters for several regional types of streams 
and wetland.s; Prairie streams, southwest 
intermittent and ephemeral streams, oxbow 
lakes, Carolina and Delmarva bays, prairie 
potholes, and vernal pools. These regional 
types were cho.sen for evaluation because 
they represent a broad geographic area as 
well as a diversity of water types ba,sed on 
their origin, landscape setting, hydrology, 
and other factors. Most prairie streams and 
southwest intermittent and ephemera) 
streams are likoly to be considered tributaries 
to (a)(1) through (a)(3) waters (with the 
exception of streams, for example, located in 
closed basins, which lack an (a)(1) through 
(a)(3) water or a connection thereto); 
similarly, most, oxbow lakes are likely to be 
considered adjacent to (a)(1) through (a)(5) 
waters. Carolina and Delmarva bays, prairie 
potholes, and vernal pools may or may not 
be considered adjacent to (a)(1) through (a)(5) 
waters. Where waters are not considered 
tributaries (e.g, waters in a solely intrastate 
closed basin that does not contain a 
traditional navigable water, inter-state water, 
or a territorial sea. or a connection thereto) 
or where waters, including wetlands, do not 
meet the proposed regulatory definition of 
adjacent, they should be evaluated to 
determine whether they are (a)(7} waters. The 
agencies seek comment on establishing such 
categories, as well as on other optioms for 
addressing “other waters.” 

The term “other watens” refers to waters 
that cannot be considered “adjacent” to 
downstream jurisdictional waters and that 
are not tributaries of such waters. “Other 
waters” are found outside the riparian zone 
and the floodplain, as waters within these 


areas are considered to be “adjacent.” As 
such, wetlands that are "other waters” 
typically will have unidirectional flow. As 
mentioned in Part II, section 2.D. above, 
many unidirectional wetlands are considered 
adjacent and interact with downstream 
jurisdictional waters through channels, 
shallow subsurface flow, or by providing 
additional functions such as storage and 
mitigating peak flows. Unidirectional 
wetlands that lack a confined surfoce 
connection or a shallow subsurface 
connection to downstream waters and arc 
surrounded by uplands will typically fall 
under the definition of “other waters," and 
are often referred to in scientific literature 
and policy as “geographically isolated 
waters.” The terra “geographically isolated" 
should not he used to implicate the lack of 
connectivity to downstream waters, as these 
wetlands arc often connected to downstream 
waters through deeper groundwater 
connections, biological connections, or 
spillage. The degree of connectivity of such 
wetlands will vary depending on landscape 
features such as distance from downstream 
waters and proximity to other w'etlands of 
similar nature that as a group connect to 
jurisdictional downstream waters. Report at 
3-43, 5-2. 

For purposes of assessing whether a 
particular water is a “water of the United 
States" because it. alone or in combination 
with other similarly .situated waters, has a 
significant nexus to an (a)(1) through {a)(3) 
water, tho agencies are proposing to define 
each of the elements of justice Kennedy’s 
significant nexus standard in the definition 
of “significant nexus." 

A. In the Region 

The ageocies have determined that because 
the movement of water from watershed 
drainage basins to river networks and lakes 
.shapes the development and function of 
these -systems in a way that is critical to their 
long term health, the watershed is a 
reasonable and technically appropriate 
interpretation of Justice Kennedy’s standard. 
See, e.g., D.R. Montgomery, “Process 
Domains and the River Continuum,” fouraal 
of the American Water Resources Association 
35:397-410(1999). 

Using a watershed as the framework for 
conducting significant nexus evaluations is 
scientifically supportable. Watersheds are 
generally regarded as the most appropriate 
.spatial unit for water resource management. 
See, e.g., J.M. Omernik and R.C. Bailey, 
“Distinguishing Between Watersheds and 
Ecoregions.” Journal of the American Wofer 
Resources Association 33.5; 939-40 (1997); 
D.R. Montgomery, “Process Domains and the 
River Continuum,” Journal of the American 
Water Resources Association 35: 397-410 
(1999): T.C. Winter “The Concept of 
Hydrologic Land.scapeS," Journal of the 
American Water Resources Association 37; 
335-49 (2001); J.S. Baron, et al., "Meeting 
Ecological and Societal Needs for 
Freshwater." Ecological Applications 12: 
1247-60 (2002): J.D. Allan, “Landscapes and 
Riverscapes: The hifluence of Land Use on 
Stroam Ecosystems,” Annual Review of 
Ecology Evolution and Systematics 35:’ 257- 
04 (2004); United States, EPA 841-B-O0-OO2: 
U.S. Environmental Protection Agency, 


Handbook for Developing Watershed Plans to 
Restore and Protect Our Waters: Planning &■ 
Implementation Steps (Washington D.C.: U.S. 
EPA. March 2008); P.J. Wigington, et al., 
“Oregon Hydrologic Landscapes; A 
Classification Framework,” Journal of the 
American Water Resources Association 
49.1:163-82 (2013). Anthropogenic actions 
and natural events can have widespread 
effects within the watershed that collectively 
impact the quality of the relevant traditional 
navigable water, interstate water or territorial 
sea. United States, U.S. EPA and USDA/ARS 
Southwest Watershed Research Center, EPA/ 
600/R-00/134, ARS/233046200a; The 
Ecological and Hydrological Significance of 
Ephemeral and Intermittent Streams in the 
Arid and Semi-arid American Southwest 
(Washington, D.C.i U.S. EPA and USDA/ARS 
Southwest Vr'atershed Research Center, 

Levick et al., 2008) (Levick, et. al.]. For these 
reasons, it is more appropriate to conduct a 
significant nexus determination at the 
watershed scale than to focus on a specific 
site, such as an individual stream segment. 
The watershed size reflects the specific water 
management objective, and is scaled up or 
down as is appropriate to meet that objective. 
If the objective is to manage the water quality 
in a particular receiving water body (the 
“target" water body), the watershed should 
include all those waters that are contributing 
to that target water since they will primarily 
determine tho quality of the receiving water, 
The watershed that drains to the single 
point of entry to a traditional navigable 
water, interstate water or territorial sea is a 
logical spatial framework for the evaluation 
of the nexus. This is because, from a water 
quality management perspective, the (a)(1), 
(a)(2) or (a)(3} water is the downstream 
affected water whose quality is dependent on 
the condition of the contributing upstream 
waters, including streams, lakes, and 
wetlands. To restore or maintain the health 
of the downstream affected water, it is 
standard practice to evaluate the condition of 
the waters that are in the contributing 
watersheds and to develop a plan to address 
tho issues of concern. The functions of the 
contributing waters are inextricably linked 
and have a cumulative effect on the integrity 
of the downstream traditional navigable 
water, interstate water or territorial sea. The 
size of that watershed can be determined by 
identifying the geographic area that drains to 
tho nearest traditional navigable water, 
interstate water or the toiritorinl seas, and 
then using that point of entry watershed to 
conduct a significant nexus evaluation. P.E, 
Black. “Watershed Functions,” Journal of the 
American Wofer Resources Assoefatfon 
33.1;1-11 (1997), 

Tho Corp,s is organized based on 
watersheds and has used watershed 
framework approaches for water sources, 
navigation approaches for over 100 years, 
and in the regulatory program .since its 
inception. Also, using a watershed 
framework is consistent with over two 
decades of practice by EPA and many other 
governmental, academic, and other entities 
which recognize that a watershed approach 
is the mci,st effective framework to addrass 
water resource challenges, U.S. 

Environmental Protection Agency, The 
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Watershed Protection Approach Fra/neivorJc 
(Oct. 1991). The agencies both recognize the 
importance of the watershed approach by 
investing in opportunitie.s to advance 
watershed protection and in developing 
useful watershed tools and services. For 
example, EPA is allowing states that are 
reorganizing programs to function on a 
watershed basis to have short-term backlogs 
on CVVA section 402 National Pollution 
Discharge Elimination System (NPDES) 
permit review — without penalty. This 
flexibility gives states time to synchronize 
the reissuance of major and minor permits 
within a watershed. By managing NPDES 
permit.s on a watershed basis, all the permits 
for discharges to the water body can be 
coordinated and the mo.st efficient and 
equitable allocation of pollution control 
responsibility can be made. U.S. 
Environmental Protection Agency, Why 
Watersheds?, EPA 800-F-96-001 (February 
1996). Applying a watershed approach 
continues to be a priority of EPA. and is one 
of the three key strategies the agency is using 
to drive progress toward the Agency's health 
and environmental goals over the next five 
years. U.S Environmental Protection Agency, 
FY 2011-2015 Strategic Plan: Achieving Our 
Vision, 2010. 

B. Similarly Situated 

Scientists routinely aggregate the effects of 
groups of waters, multiplying the known 
effect of one water by the number of similar 
waters in a specific geographic area, or to a 
certain scale. This kind of functional 
aggregation of nun-adjacent (and other types 
of waters) is well-supported in the scientific 
literature. See, e.g., R.}, Stevenson and F.R. 
Hauer, “Integrating Hydrogeomorphic and 
Index of Blotio Integrity Approaches for 
Environmental Assessment of Wetlands," 
Journal of the North American Benthological 
Society 21(3): 502-513 (2002); S.G. 

Leibowitz, "Lsolated Wetlands and Their 
Functions: An Ecological Perspective," 
Wef/onds 23:517-531 {2003): D, Gamble, et 
ah, An Ecological and Functioryal 
Assessment o/ Urban Wetlands in Central 
Ohio, Ohio EPA Technical Report WET/ 
20t)7-3D (Columbus. OH: Ohio 
Environmental Protection Agency, 2007); 

C. R. Lane and E, D’Amico, ■■Calculating the 
Ecosystem Service of Water Storage in 
Isolated Wetlands using LiDAR in North 
Central Florida, USA," Wetlands 30:967-977 
(2010); B.P. Wilcox, eta!., ’‘Evidence of 
Surface Connectivity for Texas Gulf Coast 
Dcpressional Wetlands,” Wetlands 
31(3):451-8 (2011), Similarly, streams and 
rivers are routinely aggregated by scientists to 
estimate their combined effect on 
downstream waters in the same watershed. 
This is because chemical, physical, or 
biological integrity of downstream waters is 
directly related to the aggregate contribution 
of upstream waters that flaw into them, 
including any tributaries and connected 
wetlands. As a result, the scientific literature 
and the Report consistently documents that 
the health of larger downstream waters is 
directly related to the aggregate health of 
waters located upstream, including waters 
such as wetlands that may not be 
hydrnlogically connected but function 
together to prevent floodwaters and 


contaminants from reaching downstream 
waters. 

In the aggregate, similarly situated 
wetlands may have significant effects on the 
quality of water many miles away, 
particularly in circumstances where 
numerous similarly situated waters are 
located in the region and are performing like 
fxinctions that combine to influence 
down.stream waters. See, e.g., A. Jansson et 
al., “Quantifying the Nitrogen Retention 
Capacity of Natural Wetlands in the Large- 
Scale Drainage Basin of the Baltic Sea," 
LrrndscopeEco/ogv' 13:249-262 (1998); W.f. 
Mitsch et ol., "Reducing Nitrogen Loading to 
the Gulf of Mexico from the Mississippi River 
Basin; Strategies to Counter a Persistent 
Ecological Problem,” BioScjence 51(51: 373— 
388 (2001); M.G. Forbes, et ai, “Nutrient 
Transformation and Retention by Coa.stal 
Prairie Wetlands, Upper Gulf Coast, Texas," 
Wet/ands 32(4):705-15 (2D12). Cumulatively, 
many small wetlands can hold a large 
amount of snowmelt and precipitation, 
reducing the likelihood of flooding 
downstream. Report al 5—23 (citing D.E. 
Hubbard and R.L. Linder, “Spring Runoff 
Retention in Prairie Pothole Wetlands." 
foumal of Soil and Water Conservation 
41(21:122-125 (1986)). 

Scientists con and do routinely classify 
similar woters and wetlands into groups for 
a number of different reasons; because of 
their inherent physical characteristics, 
because they provide similar hinctions. 
because they were formed hy similar 
geomorphic processes, and by their level of 
biological diversity, for example. Classifying 
wetlands based on their functions is also the 
basis for the U.S. Army Corps of Engineers 
hydrogeomorphic (HGM) classification of 
wetlands. M-M. Brinson. A Hydrogeomorphic 
Classification for Wetlands (Washington. 

D.C.: U.S. Army Corps of Engineers, 1993). 
The HGM method is a wetlands assessment 
approach pioneered by the Corps in the 
1990s. and extensively applied via regional 
handbooks since then. The Corps HGM 
method uses a conceptual framework for 
identifying broad wetland classes based on 
common structural and functional features, 
which includes a method for using local 
attributes to further subdivide the broad 
classes into regionol subclasses. Assessment 
methods like the HGM provide a basis for 
determining if waters provide similar 
hinctioas based on their structural attributes 
and indicator species. Scientists also directly 
measure attributes and processes taking place 
in particular types of waters during in-depth 
field studies that provide reference 
information that informs the understanding 
of the functions performed by many types of 
aquatic systems nationwide. 

These woters, primarily dcpressional 
wetlands, small open waters and pcatlands, 
are known to have important hydrologic, 
water quality, and habitat fimetions which 
vary as a result of the diverse .settings in 
which they exist across the country. For 
example, a report that reviewed the results of 
multiple scientific studies concluded that 
dcpressional wetlands lacking a surface 
outlet functioned together to significantly 
reduce or attenuate flooding. Report at 5-26 
(citing A. DuUock and M. Acreman, "The 


Role of Wetlands in the Hydrological Cycle," 
Hydrology and Earth System Sciences 7:358- 
389 (2003)). Some of the important factors 
which influence the variability of their 
functions and connectivity include the 
topography, geology, soil feature.s, antecedent 
moisture conditions, and seasonal position of 
the water table relative to the wetiand. Report 
at 5-25. 

When proposing that “other waters" are 
sufficiently clo.se and should be considered 
similarly situated, it is recognized that they 
arc more likely to have similar influence with 
regard to their effect on the chemical, 
physical, or biological integrity of a 
downstream water identified in paragraphs 
(a)(1) through (a)(3). If a water is a great 
distance from a group of similar "other 
waters." it may he performing some of the. 
same functions as those in the group, but 
their distance from each other or from 
downstream (a)(1) through (a)(3) waters will 
decrease the probability that it has some kind 
of chemical, physical, or biological 
connectivity to the downstream water, 
assuming that conditions governing the type 
and quantity of flows {e.g. slope, soil, and 
aquifer permeability, etc.) are similar. Id. at 
5-2, 5-41. 

Consideration of the aggregate effects of 
wetlands and other waters often gives the 
most complete information about how such 
waters influence the chemical, physical, or 
biological integrity of downstream waters. In 
many watersheds, wetlands have a 
disproportionate effect on water quality 
relative to their surface area because wetland 
plants slow down wafer flow, allowing 
suspended sediments, nutrients, and 
pollutants to settle out. They filter these 
materials out of the water rsceivad from large 
areas, absorbing or processing them, and then 
releasing higher quality water. National 
Research Council, IVeflonds.' Characteristics 
and Boundaries (Washington. D.C.: National 
Academy Press. 1995), p. 38. For an 
individual wetland, tills is most pronounced 
where It lies immediately upstream of a 
drinking water intake, for example. ,See, e.g., 
C.A. Johnston, st al., “The Cumulative Effect 
of Wetlands on Stream Water Quality and 
Quantity," 5fogeochem/s(rv 10:105-141 
(1990), 

The structure and function of h river are 
highly dependent on the constitueot 
materials that are stored in, or transported 
through the river. Most of the materials found 
in rivers originate outside of them. Thus, the 
fundamental way that “other waters" are able 
to affect river stnicture and function is by 
providing or altering the materials delivered 
to the river. Report at 1-13, Since the 
alteration of material f]uxe,s depends on the 
function.^ within these waters and the degree 
of connectivity, it is appropriate to consider 
both these factors for purposes of .significant 
nexus under this provision. 

Numerous factors affect chemical, 
physical, and biological connectivity, 
operating at multipic spatial and temporal 
scales, and interacting with each other in 
complex ways, to determine where 
components of aquatic systems fail on the 
connectivity-isolation gradient at a given 
time. Some of the,sci factors include climate, 
watershed characteristics, spatial distribution 




171 


22248 Federal Register/ Vol. 79, No. 76/Monday, April 21, 2014/Proposed Rules 


patterns, biota, and hnnifin activities and 
alterations. Id. at 3-33. Recognizing the 
limits on the ability to observe or document 
ail of these interacting factors, it is reasonable 
to look for visible patterns in the landscape 
and waters that are often indicative of the 
connectivity factors, in determining what 
waters to aggregate. Due to relative similarity 
of soils, topography, or groundwater 
connections, for example, there may be a 
group of wetlands scattered throughout a 
watershed, at similar distances from the 
tributaries in the watershed and performing 
similar functions. It is appropriate to assess 
the significance of the nexus of those waters 
in the aggregate, consistent with justice 
Kennedy's standard. 

C. Significant Nexus 

The scientific literature regarding “other 
waters” documents their functions, including 
the chemical, physical, and biological impact 
tliey can have downstream. Available 
literature indicates that “other waters” have 
important hydrologic, water quality, and 
habitat functions that have the ability to 
affect down.stream waters if and when a 
connection exists between the "other wafer” 
and down,sfreani waters. Report at 6-1. 

“Other watens” generally fit into the category 
of unidirectional waters as described in the 
Report, However, there are some 
unidirectional waters that are in fact adjacent 
under (a)(6) to {a)(l) through {n)(5) waters 
(e.g,, neighboring waters that are outside of 
the riparian area and/or floodplain but that 
have a surface or shallow subsurface 
hydrologic connection to (a)(l} through (a)(5l 
waters). Connectivity of “other waters" to 
downstream waters that do not meet the 
definition of adjacent will vary within a 
watershed and over time, which is why a 
case-specific significant nexus determination 
for “other waters” is necessary under (a)(7). 
See, e.g., id. at 6-2, The types of chemical, 
physical, and biological connections between 
“other wafers” and downstream waters are 
described below for illustrative purpose-s. As 
described in the preamble above, when the 
agencies are conducting a case-specific 
determination for significant nexus under 
(a)(7), they examine the connections between 
the water (including any similarly sitviated 
waters In the region) and downstream waters 
and determine if those connections 
significantly affect the chemical, physical, or 
biological integrity of the downstream water, 
using any available site-information and field 
obsevvBtioos where available, relevant 
scientific .studies or data, or other relevant 
jurisdictional determinations that have been 
made on similar resources in the region. 

The hydrologic connectivity of “other 
waters” to downstream waters occurs on a 
gradient and can include waters that have 
groundwater ox occasional surface water 
connections (through overland flow) to the 
tributary network and waters that have no 
hydrologic connection to the tributary 
network. Id. at 5-1. The connectivity of 
“other waters" to downstream waters will 
vary within a watershed as a function of local 
factors {e.g. position, topography, and .soil 
characteristics). Id. at 3^1 to 3-43. 
Connectivity also varies over time, as the 
tributary network and water table expand 
and contract in response to local climate. Id. 


at .3—31 to 3—33. Lack of connection does not 
necessarily translate to lack of impact; even 
when lacking connectivity, waters can still 
impact chemical, physical, and biological 
conditions downstream. Id. at 3—29, 3-31. 

The physical effect that “other waters” 
have downstream is less obvious than the 
physical connections of waters that are 
adjacent or waters that are tributary, due to 
the physical distance of “other waters" from 
the stream network. Despite this physical 
distance, they are frequently connected in 
some degree through either sur&ce water or 
groundwater systems; over time, impacts in 
one part of the hydrologic system will be felt 
in other parts. T.C. Winter and j.W. LaBaugh, 
“Hydrologic Considerations in Defining 
Isolated Wetlands.” Wetlands 23:532—540 
(2003) at 530. For example, “other waters" 
that overspill into downstream water bodies 
during times of abundant precipitation are 
connected over the long term. Id. at 539. 
Wetlands that lack sur&ce connectivity in a 
particular season or year can, nonetheless, be 
highly connected in wetter seasons or years. 
Report at 5—22 to 5-25. Many “other waters” 
interact vrith groundwater, either by 
receiving groundwater discharge (flow of 
groundwater to the “other water"), 
contributing to groundwater recharge (flow of 
water from the "other water" to the 
groundwater), or both. Id. at 5-23 (citing R.F. 
Lido, et al., "Hydrology of a Carolina Bay 
Located on the Upper Coastal Plain of 
Western South Carolina.” Wetlands 15:47-57 
(1995): K.J. Devito, et al.. “Groundwater 
Surface-Water Interactions in Headwater 
Forested Wetlands of the Canadian Shield." 
lournal of Hydrology\8\:\27-47 (1996); R,K. 
Matheney and P.J. Gcrla, "Environmental 
Isotopic Evidence for the Origins of Ground 
and Surface Water in a Prairie Discharge 
Wetland.” Wetlands 16:109-120 (1996); D O. 
Rosenberry and T.C. Winter. "Dynamics of 
Water-Table Fluctuations in an Upland 
between Two Prairio-Polhole Wetlands in 
North Dakota.” Journal of Hydrology 
191:266-289 (1997); j.E. Pyroha, el al.. "A 
Conceptual Hydrologic Model for a Forested 
Carolina Bay Depressional Wetland on the 
Coastal Plain of South Carolina, USA." 
Hydrological Processes 22:2689-2698 
(2008)). Factors that determine whether a 
water recharges groundwater or is a site of 
groundwater discharge include topography, 
geology, soil features, and seasonal position 
of the water table relative to the water. Id. at 
5-24 (citing P-J. Phillips and R.j, Shcdlock. 
"Hydrology and Chemistry of Groundwater 
and Seasonal Ponds in the Atlantic Coastal- 
Plain in Delaware, USA," Journal of 
Hydrology 141:157-78 {1993); R.J. Shedlock. 
et ai. "Interactions between Ground-Water 
and Wetlands, Southern Shore of Lake- 
Michigan, USA,” Journal of Hydrology 
141:127-55 (1993); D.O. Rosenberry and T.C. 
W'inter, “Dynamic.s of Water-Table 
Fluctuations in an Upland Between two 
Prairie-Pothole Wetlands in North Dakota.” 
Journal of Hydrology 191:266-89 (1997); J,E. 
Pyzoha. et al.. “A Conceptual Hydrologic 
Model for a Forested Carolina Bay 
Depressional Wetland on the Coastal Plain of 
South Carolina, USA,” Hydrological 
Processes 22: 2689-98 (2008)). Similarly, the 
magnitude and transit time of groundwater 


flow from an “other water" to downstream 
waters depend on .several factors, including 
the intervening distance and the properties of 
the rock or unconsolidated sediments 
between the water bodies (j.e., the hydraulic 
conductivity of the material). Id. at 5-24. 
Surface and groundwater hydrological 
connections are those generating the capacity 
for “other waters” to affect downstream 
waters, as water from the “other water” may 
contribute to baseflow or .stormflow through 
groundwater recharge. Id. at 5-25. 
Contributions to baseflow are important for 
maintaining conditions that .support aquatic 
life in downstream waters. As discussed 
further below, even in cases where waters 
lack a connection to downstream waters, they 
can influence downstream water through 
water storage and mitigation of peak flows. 

Id. at 5-36. 

The chemical effects that “other waters” 
have on downstream waters are linked to 
their hydrologic connection downstream, 
though a surface connection i.s not needed for 
a water to influence the chemical integrity of 
the downstream water. Because the majority 
of “other watens" are hydroiogicaliy 
connected to downstream waters via surface 
or groundwater connections, most “other 
waters” can affect water quality downstream 
(although these conncction.s do not meet the 
definition of adjacency). D.F. Whigham and 
T. E, Jordan. “Isolated Wetlands and Water 
Quality,” Wetlands 23:541-549 (2003) at 542. 
“Other waters” can act as sinks and 
transformers for nitrogen and phosphorus, 
metals, pesticides, and other contaminants 
that could otherwise negatively Impact 
downstream waters. Report at 5-30 (citing 
R.R, Brooks, et al.. “Cobalt and Nickel 
Uptake by the Nyssaceae.” Taxon 26:1 97-201 
(1977); H.F. Hemond, “Biogeochemistry of 
Thoreau’s Bog, Concord, Massachusetts,” 
Ecological Monographs 50:507-526 (1980): 
C.B. Davis, et ai. “Prairio Pothole Marshes as 
Traps for Nitrogen and Phosphorus in 
AgricLilturHl Runoff,” in B, Richardson, ed., 
Selected Proceedings of the Midwest 
Conference on Wet/ond Values and 
Management. June 17-19, 1981, St. Paul, MN, 
(St. Paul, MN: The Freshwater Society, 1981), 
pp. 1,53-163; H.F. Hemond, “The Nitrogen 
Budget ofThoroau's Dog,” Eco/ogy 64:99-109 
(1983); K.C. Ewol and H.T. Odum, ed„ 

Cypress Swamps. (Gainesville, Florida: 
University of Florida Press. 1984); J.T. 
Moraghan, “Loss and A,ssimi!ation of 15N- 
nitrate Added to a North Dakota Cattail 
Mansh.” Aquatic Botany 46:225-234 (1 993); 
C.M. Kao. et al., “Non-point Source Pesticide 
Removal by a Mountainous Wetland," Wafer 
Science and Technoiogy 46:199-206 (2002); 
P.I, Boon. "Biogeochemistry and Bacterial 
Ecology of Hydroiogicaliy Dynamic 
Wetlands." in D.P. Batzer and R.R. Sharitz, 
ed., Ecology of Freshwater and Estuarine 
Wef/and,s (Berkeley, CA: University of 
California Press, 2006), pp. 115-176; E.J. 
Dunne, e( ai. “Phosphorus Release and 
Retention by Soils of Natural Isolated 
Wetlands," International Journal of 
Environment and Pollution 28:496-516 
(2006); T.E. Jordan, et ai, “Comparing 
Functional Assessments of Wetlands to 
Measurements of Soil Characteristics and 
Nitrogen Processing.” Wetlands 27:479—197 
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(2007); S.L. Whitmire and S.K. Hamilton. 
‘‘Rales of Anaerobic Microbial Metabolism in 
Wetlands of Divergent Hydrology on a 
Glacial Land.scape," Wetlands 28:703-714 
(2008)). Also see, e.g., T.M. Isenhart, 
Transformation and Fate of Nitrate in 
Northern Prairie Wetlands, Ph.D. Dissertation 
(Ame.s, Iowa: Iowa State University, 1992). 
The body of published scientific literature 
and the Report indicate that sink removal of 
nutrients and other pollutants by “other 
waters” is significant and geographically 
widespread. Report at 5-30. Water qualify 
characteristics of “other waters” are highly 
variable, depending primarily on the sources 
of water, characteristics of the substrate, and 
land uses within the watershed. D.F. 
Whigham and T.E. Jordan, “Isolated 
Wetlands and Water Quality,” Wetlands 
23:541-549 (2003) at 541. These variables 
inform whether an “other water” has a 
significant nexus to an (a)(1) through (a)(3) 
water. For instance, some prairie potholes 
may improve water quality and may 
efficiently retain nutrients that might 
otherwise cause water quality problems 
downstream; in such systems it may be their 
lack of a direct hydrologic connection that 
enables the prairie potholes to more 
effectively retain nutrients. Id. at 543. 

“Other waters” can be biologically 
connected to each other and to downstream 
waters through the movement of seeds, 
macroinvertobrates, amphibians, reptiles, 
birds, and mammals, Report at 5-31 to 5-33; 
S.G. Laibowitz, “ksolated Wetlands and Their 
Functions; An Ecological Perspective,” 
Wetlands 23:517-531 (2003) at 519. The 
movement of organisms between “other 
waters” and downstream waters is governed 
by many of the .same factors that affect 
movement of organisms between adjacent 
wetlands and doismstroam waters (See Part 11 
Section 2.A.d.), Report at S-31. Generally, 
“other waters” are further away from stream 
channels than adjacent waters, making 
hydrologic connectivity loss frequent, and 
increasing the numben and variety of 
landscape barriers over which organisms 
must disperse, Id. Plants, though non-mobile, 
have evolved many adaptations to achieve 
dispersal over a variety of distances, 
including water-borne dispersal during 
periodic hydrologic connections, 
“hitchhiking" on or inside highly mobile 
animals, and more typically via wind 
dispersal of seeds and/or pollen. Id. at 5-31 
(citing S.M, Galatowitsch and A.G, van der 
Vaik, “The Vegetation of Restored and 
Natural Prairie Wetlands, ’'Eco/og/caJ 
Applications 6:102-112 (1996); H.R, Murkin 
and P.J. Caldwell, “Avian U-se of Prairie 
Wetlands,” in H.R. Murkin, ef al, ed., Prairie 
Wetland Ecology: The Contribution of the 
Marsh Ecology Research Program, (Ames, lA; 
Iowa State University Press, 2000), pp, 249- 
286; j.M, Amezaga, et ah, “Biotic Wetland 
Connectivity— Supporting a New Approach 
for Wetland Policy." Acta Oecalogica- 
/nfernnf/ona/ Journal of Ecology 23;213~222 
(2002); J. Figuerola and A.J, Green, “Dispersal 
of Aquatic Organism, s by Waterbirds; a 
Review of Past Research and Priorities for 
Future Studie,s,’' Freshwater Biology ^7:483- 
494 (2002); M-D. Soons and G.W. Heil, 
“Reduced Gnlonization Capacity in 


Fragmented Populations of Wind-Dispersed 
Grassland Forbs,” foumal of Ecology 
90:1033-1043 (2002); M.B. Soons. "Wind 
Dispersal in Freshwater Wetlands: 

Knowledge for Conservation and 
Restoration," Applied Vegetation Science 
9:271-278 (2006); C. Nilsson, et ai, "The 
Role of Hydrochory in Structuring Riparian 
and Wetland Vegetation." Biological Reviews 
85:837—058 (2010)). Mammals that disperse 
overland can also contribute to connectivdty 
and can act as transport vectors for 
hitchhikers such as algae. Id. at 5-32 (citing 

C. K. Shanks and G.C. Arthur, “Muskrat 
Movements and Population Dynamics in 
Missouri Farm Ponds and Streams," foumal 
of Wildlife Management 16:138-148 (1952); 
{.P. Rostffiei, "Alga Dispersal by Muskrat 
Intestinal Contents.” Tmnsactions of the 
American Microscopico/ Society 86:497—498 
(l 967); W.R. Clark, “Ecology of Muskrats in 
Prairie Wetlands," in H. R. Murkin, et ah, ed., 
2000. pp. 287-313)). Invertebrates also utilize 
birds end mamals to hitchhike, and the.se 
hitchhikers can be an important factor 
structuring invertebrate metapopulations in 
"other waters" and in aquatic habitats 
separated by hnndrcds of kilometers. Id. 
(citing |. Figuerola and A.J- Green. "Disper-sal 
of Aquatic Organisms by Waterbirds: A 
Review of Past Research and Priorities for 
Future Studies,” Freshwater S/o/ogy 47:483- 
494 (2002); J. Figuerola. et ah. “Invertebrate 
Eggs Can Fly: Evidence of Waterfowl- 
Mediated Gene Flow in Aquatic 
Invertebrates," American Naturalist i65:274~ 
280 (2005): M.R. Allen. "Measuring and 
Modeling Dispersal of Adult Zooplankton,” 
Oecologia 153:135-143 (2007); U. Frisch, et 
ah, “High Dispersal Capacity of a Broad 
Spectrum of Aquatic Invertebrates Via 
Waterbirds." Aquatic Sciences 69:568-574 
(2007)). Numerous flight-capable insects use 
both “other waters” and downstream waters: 
these insects move outside the tributary 
network to find suitable habitat for 
overwintering, refuge from adverse 
conditions, hunting, foraging, or breeding, 
and then can return back to the tributary 
network for other lifecycle needs. Id. at 5-33 
(citing D.D. Williams, “Environmental 
Constraints in Temporary Fresh Wafers and 
Their Consequences for the insect Fauna," 
Journal of the North Americon Denthological 
Society 15:634-650 (1996); A.J. Bohonak and 

D, G. Jenkins, "Ecological and Evolutionary 
Signifrcance of Dispersal by Freshwater 
Invertebrates,” Ecology Letters 6:783-796 
(2003)). Amphibians and reptiles also move 
between "other waters” and downstream 
waters to satisfy part of their life history 
requirements. Id. at 5-33. Alligators in the 
Southeast, for instance, can move from 
tributaries to shallow, seasonal limesink 
wetlands for nesting, and also use these 
wetlands as nurseries for juveniles; suh- 
aduits then shift back to the tributary 
network through overland movements. Id. 
(citing A.L. Subalusky, et ah, "Ontogenetic 
Niche Shifts in the American Alligator 
Establish Functional Connectivity between 
Aquatic Systems,” Biological Conservation 
142:1507-1514 (2009); A.L. Subalusky, el ah. 
"Detection of American Alligators in 
Isolated. Seasonal Wetlands.” Applied 
Herpetology 6:i99-2W (2009)). Similarly. 


amphibians and small reptile species, such as 
frogs, toads, and newts, commonly use both 
tributaries and “other waters," during one or 
more stages of their life cycle, and can at 
times disperse over long distances. Id. (citing 
V.S. Lamoureux and D.M. Madison. 
“Overwintering Habitats of Radio-Implanted 
Green Frogs, fiana clamitans," Journal of 
Herpetology 33:430— 435 (1999); K.J. Babbitt, 
et ah, “Patterns of Larval Amphibian 
Distribution along a Wetland Hydroperiod 
Gradient," Canadian foumal of Zoology- 
Revue Conadienne De Zoologie 81:1539- 
1552 (2003); S.B. Adams, et ah, “Instream 
Movements by Boreal Toads {Bufo horeas 
boreas)," Hcrpetological Review 30:27-33 
(2005): D.M. Green, “Bufo americanus, 
American Toad,” in M, Lannoo. ed., 
Amphibian Declines: The Conservation 
Status of the United States Species (Berkeley, 
CA: University of California Press. 2005), pp. 
692-704; T.W. Hunsinger and M. J. Lannoo, 
“Notophthalmiis viridescens, Eastern Newt,” 
/n M. Lannoo, ed.. 2005, pp. 912-914; J.W. 
Petrankaand C.T. Holbrook, “Wetland 
Restoration for Amphibians; Should Local 
Sites Be Designed to Support 
Metapnpiilations or Patchy Populations?," 
flestarofion Eco/ogy 14:4 04-411 (2006)). 

Even when a surface or groundwater 
hydrologic connection between a wafer and 
a downstream water is visibly absent, many 
waters still have the ability to substantially 
influence the integrity of downstream waters, 
However, such cinrumstances would be 
uncommon. Id. at 5-22 to 5-25. Aquatic 
systems that may seem disconnected 
hydrologically are often connected but at 
irregular timeframes or through subsurface 
flow, and perform important functions that 
can be vital to the chemical, physical, or 
biological integrity of downstream waters. 
Some wetlands that are not adjacent may be 
hydrologically disconnected most of the time 
but connected to the stream network during 
rare high-flow evonhs. The lack of e 
hydrologic connection also allows for water 
storage in “other waters,” attenuating peak 
streamflows, and, thus, downstream flooding, 
and also reducing nutrient and soil pollution 
in downstream waters, Report at 5-25 to 5- 
26, 5-36, Prairie potholes a great distance 
from any tributary, for example, are thought 
to store significant amonnts of runoff. Id. at 
5-36 (citing R.P. Novitzki, “Hydrologic 
Characteristics of Wisconsin’s Wetlands and 
Their Influence on Floods,” in P, Greeson, et 
ah, ed., Wef/and Functions and Values: The 
Status of Our Understanding, Proceedings of 
the National Symposium on Wetlands 
(Minneapolis, MN; American Water 
Resources Association, 1979), pp. 377-388; 
D.E. Hubbard and R.L, Linder. “Spring 
Runoff Retention in Prairie Pothnle 
Wetlands,” Journal of Soil and Wafer 
Conservation 41:122-125 (1986); J, Jacques 
and D.L. Lorenz, “Techniques for Estimating 
the Magnitude and Frequency of Floods in 
Minnesota," IVoter Resources Investigations 
Report 87-4170, (St. Paul, MN; U.S. ' 
Geological Survey, 1988); K.C. Vining, 
“Simulation of Streamfiow and Wetland 
Storage, Starkw'eathcr Coulee Subbasin, 

North Dakota. Water Yeare 1981-98," IVafer- 
Resources Investigations Report 02-4113 
(Bismarck, North Dakota; U.S. Geological 
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Survey, 2002); R.A. Gloason, et a!., 

Estimating Water Storage Capacity of 
Existing and Potentially Eestorable Wetland 
Depressions in a Subbasin of the Red River 
of the North, U.S. Geological Survey Open- 
File Report 2007-1159 (Rostoii, VA: U.S, 
Geological Survey, 2007); D.L. Lorenz, et al., 
“Techniques for Estimating the Magnitude 
and Frequency of Peak Flows on Small 
Streams in Minnesota Based on Through 
Water Year 2005," USGS Scientific 
Investigations Report 2009-5250, (Reston, 

VA: U.S, Geological Survey, 2010]). Filling 
wetlands reduce.s water storage capacity in 
die landscape and causes runoff from 
rainstorms to overwhelm tlie remaining 
available water conveyance system. See, e.g,, 
C-A. Johnston, et al, “The Cumulative Effect 
of Wetlands on Stream Water Quality and 
Quantity,” Biogeochemistry At 

(1990); A.L. Moscrip and D.R. Montgomery, 
“Urbanization, Flood Frequency, and Salmon 
Abundance in Puget Lowland Streams,” 
Journal of the American Water Resources 
Association ,33:1289-1297 (1997); N.E. 
Detenbeck, et al, “Evaluating Perturbations 
and Developing Restoration Strategies for 
Inland Wetlands in the Great Lakes Basin," 
Wef/nnds 19(4): 789-820 (1999): N.E. Beck, et 
al, "Relationship of Stream Flow Regime in 
the Western Lake Superior Ba.sin to 
Watershed Type Characteristics." /ournai of 
Dydro/ogy 309(1-4); 258-276 (2005). 
Wetlands, even when lacking a hydrologic 
connection downstream, improve 
downstream water quality by accximulating 
nutrients, trapping sediments, and 
transforming a variety of substances. See. 
e.g., National Research Council, Wet/and.?.' 
Characteristics and floundarfes (Washington. 
DC; National Academy Press, 1995), p. 38. 

Under today’s proposal, on a case-specific 
basLs, “other waters" that have a significant 
nexus to an (a)(1) through (a)(3) water are 
“waters of the United States" under {a)(7). 
The scientific literature and data in the 
Report and elsewhere support that some 
"other waters” (including some of those in 
the case studies), along with other similarly 
situated waters in the region, do greatly affect 
the chemical, physical, or biological integrity 
of {a)(l) through {a)(3) waters, and thus 
would bo jurisdictional under (h)(7), 

Though much of the literature cited in the 
Report relates to “other waters” that are 
wetlands, the Report lndlcato.s chat non- 
wetland waters that are not (a3(l) through 
(a}(6} waters also can have chemical, 
physical, or biological connections that 
significantly impact downstream waters. For 
instance, non-adjacent ponds or lake.s that arc 
not part of the tributary network cen still be 
connected to down-stream waters through 
chemical, physical, EUid biological 
connections. Lake storage has been found to 
attenuate peak streamflows in Minnesota. Id. 
at 5-25 (citing J, Jacques and D.L, Lorenz, 
Techniques for Estimating the Magnitade 
and Frequency of Floods of Ungauged 
Streams in Minnesota, USGS VVater- 
Resources Investigations Report 84-4170 
(Washington, DC; U.S. Geological Survey, 
1988); D.L. Lorenz, et al. Techniques /or 
Estimating the Magnitude and Frequency of 
Peak Flows on Small Streams in Minnesota 
Based on Data through Water Year 2005. U.S. 


Geological Survey Scientific Investigations 
Report 2009-5250 (Reston, VA; U.S. 
Geological Survey. 2010)). Similar to 
wetlands, ponds are often used by 
invertebrate, reptile, and amphibian species 
that also utilized downstream waters for 
various life history requirements, particularly 
because many ponds, particularly temporary 
ponds, are free of predators, such as 6sh, that 
prey on larvae. The American toad and 
Ea.stem newt are widespread habitat 
generalists that can move among streams, 
wetlands, and ponds to take advantage of 
each aquatic habitat, feeding on aquatic 
invertebrate prey, and avoiding predators. 
See, e.g.. Id. at 5—33 (citing K.j. Babbitt et al, 
‘•Patterns of Larval Amphibian Distribution 
along a Wetland Hydroperiod Gradient," 
Canadian Journal of 2oo/ogy-ftevue 
Conodienne De Zoologie 81:1539-1552 
(2003); D.M. Green, "Bufo americanus, 
American Toad," in M. l^nnoo, ed., 
Amphibian Declines: The Conservafio/i 
Stolus of United States Specres, (Berkeley, 
CA: University of California Press, 2005), pp. 
692-704; T.W. Hunsinger and M.f. Lannoo, 
"Notophthalmus viridescens. Eastern Newt," 
in M. Lannoo, ed.. Amphibian Declines: The 
Conservofion Status of United States Species, 
(Berkeley, CA; University of California Press. 
2005), pp. 912-914; J.W. Petranka and C.T. 
Holbrook, "Wetland Restoration for 
Amphibians: Should Local Sites Be De.signed 
to Support Metapopulations or Patchy 
Populations?,” flestoraf/on Ecology 14:404- 
411 (2006)). Additionally, stream networks 
that are not part of the tributary system (e g.. 
streams in closed basins without an {a)(l) 
thmugb (a}(3} water or losing streams and 
other streams that cease to flow before 
reaching downstream (a)(1) through (a)(3) 
waters) may likewise have a significant 
impact on the chemical, physical, or 
biological integrity of downstream waters. 
Non-tributary streams may be connected via 
groundwater to downstream waters. Such 
streams may also provide habitat to insect, 
amphibian, and reptile species that also use 
the tributary network. 

i. Additional Request for Public Comment on 
"Other Waters" 

The agencies are considering whether to 
determine by rule that prairie potholes, 
Carolina and Doimorva bays, pocosins, Tcxa.s 
coastal prairie wetlands, western vernal 
pools, and perhaps other categories of waters, 
cither alone or in combination with “other 
waters” of the same type in a single point of 
entry watershed have a significant nexus and 
are |iirisdic!iunal. R.W. Tiner, 

"Geographically Isolated Wetlands of the 
United States.” Wetlands 23(3):494-516 
(2003): M.G. Forbes, et ai., “Nutrient 
Transformation and Retention by Coastal 
Prairie Wetlands, Upper Gulf Coast. Texas," 
Wetlands 32(4): 705-715 (2012). These 
waters would not require a case-by-case 
analysis. At the same time, the agencies 
could determine hy rule that playa lakes, and 
perhaps other categories of waters, do not 
have a significant nexus and are not 
jurisdictional. These waters would not be 
subject to a case-by-case analysis of 
significant nexus. As the science develops, 
the agencies may determine that additional 
categories of “other waters” have a 


significant nexus and are thus categorically 
jurisdictional. The .specific categories of 
“other waters” for which there Ls currently 
evidence of a significant nexus are discussed 
below; 

a. Prairie potholes are a complex of 
glacially formed wetlands, usually occurring 
in depressions that lack permanent natural 
outlets, that are found in the central United 
States and Canada. Report at 5-57. The vast 
area they occupy is variable in many a.spect.s, 
including climatically, topographically, 
geologically, and in terms of land use and 
alteration, which imparts variation on the 
potholes them.selves. Prairie potholes 
demonstrate a wide range of hydrologic 
permanence, from holding permanent 
.standing water to wetting only in years witli 
high precipitation, which in turn influences 
the diversity and .structure of their biological 
communities. Owing in large part to their 
spatial and temporal variability, individual 
prairie potholes span the entire continuum of 
connectivity to and isolation from the river 
network and other bodies of water. Potho!e,s 
generally accumulate and retain water 
effectively due to the low permeability of 
their underlying soil, w'hich can modulate 
flow characteristics of nearby streams and 
rivers. Potholes also can accumulate 
chemicals in overland flow, thereby reducing 
chemical loading to other bodies of water. 
When potholes arc artifinialiy connected to 
streams and lakes through drainage, isolation 
is eliminated and they become sources of 
water and chemicals. Potholes also support a 
community of highly mobile organisms, from 
plants to invertebrates that move among 
potholes and that can biologically connect 
the entire complex to the river network. 

Based on these connections and the strength 
of their effects, individually or in 
combination with other prairie potholes in 
the watershed, on the chemical, physical, or 
biological integrity of an (a)(1) through (a3(3) 
water, the agencies could conclude by rule 
that prairie potholes have a significant nexus 
and are jurisdictional. The agencies’ 
determination will be informed by the final 
version of the Report and other available 
scientific information, 

b. Carolina and Delmarva bays are ponded 
depressionai wetlands that occur along the 
Atlantic coastal plain from northern Florida 
to New’ Jersey. Id. at 5-49. Moat bays roceiva 
water through precipitation, lose water 
through evapotranspiration. and lack natural 
surface outlets. Both mineral-based and peat- 
based bays have shown connections to 
shallow groundwater, Bays U'picaily are in 
proximity to each other or to open W'atars, 
providing the potential for .surface water 
connections in large rain events via overland 
flow. Fish are reported in bays that are 
known to dry oiit, indirectly demonstrating 
surficial connection-s. Amphibians and 
reptiles use bays extensively for breeding and 
for rearing young. These animals can 
disperse many meters on the landscape and 
can colonize, or serve as a food source to, 
down,stream waters. Similarly, bays foster 
abundant imsects that have the potential to 
become part of the downstream food chain. 
Humans have ditched and channelized a 
high percentage of bays, creating new surface 
connections to “other waters" and allowing 
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transfer of nutrients, sediment, and other 
pollutants such as methj'lmercury. Based on 
these connections and the strength of their 
effects, individually or in combination with 
other Carolina or Deimarva bays in the 
ivatershed, on the chemical, physical, or 
biological integrity of an (a}(l) dirough (al(3) 
water, the agencies could conclude by rule 
that Carolina and Deimarva bays have a 
significant nexus and are jurisdictional. The 
agencies’ determination will be informed by 
the final version of the Report and other 
available scientific information, 

c. Verriai pools are shallow, seasonal 
wetlands that accumulate water during 
colder, wetter months and gradually dry up 
during warmer, drier months. Id. at 5-66. 
Western vernal pools are sea.sonai wetlands 
associated with topographic depressions, 
soils with poor drainage, mild, wet winters 
and hot. dry summers in western North 
America from southeastern Oregon to 
northern Baja California, Mexico {Id. at 5-67, 
citing E.T. Bauder and S. McMillan, “Current 
Distribution and Historical Extent of Vernal 
Pools in Southern California and Northern 
Baja California, Mexico. ’’ pp. 56-70 in C.W. 
VVitham, et al., editors. Ecology, 

Conservation, and Management, 1998). 
Because their hydrology and ecology are so 
tightly coupled with the local and regional 
geological processes that formed them, 
western vernal pools typically occur within 
“vernal pool iand-scapes,” or complexes of 
poohs in which swale.s connect pools to each 
other and to seasonal streams {Id. at 5-67 to 
5-68, citing W.A. Weitkamp, et al., 
“Pedogenesis of a Verna! Pool Entisol- 
Alfisol-Vertisol Catena in .Southern 
California,’’ Soil Science Society of America 
iournai 60:316323 (1996); D,W. Smith and 
W,L. Verrill, “Vernal Pool-Soil-Landform 
Relationships in the Central Valley, 
California," pp. 15-23 in C, W, Witham, ef al., 
editors, Ecology. Conservation, and 
Management of Vernul Pool Ecosystems — 
Proceedings from a 1996 Conference 
(California Native Plant Society, Sacramento, 
CA,199S); M.C. Rains, et al, “The Role of 
Perched Aquifers in Hydrological 
Connectivity and Biogeochemical Processes 
in Vernal Pool Landscapes. Central Valley, 
Califonila," Hydrological Processes 20:1 157- 
1175 (2008)). Despite differences in geology, 
climate, and biological communities, snme 
common findings about the hydrologic 
connectivity of vernal pools in different 
regions, including Western vernal pooLs, 
Include evidence for temporary or permanent 
outlets, frequent filling and .spilling of higher 
pools into lower elevation swales and stream 
channels, and conditions supporting 
.subsurface flows through pools without 
perched aquifers to nearby streams. Non- 
glaciated vernal pools in western states are 
reserv'oirs of biodiversity and can be 
connected genetically to other locations and 
aquatic habitats through wind- and animal- 
mediated dispersal. Based on these 
connections and the strength of their effects, 
individually or in combination with other 
western vernal pools in the watershed, on the 
chemical, physical, or biological integrity of 
an (aKD through {a)(3) water, the agencies 
could conclude by rule that western vernal 
pools have a significant nexus and are 


jurisdictional. The agencies' determination 
will be infonned by the final version of the 
Report and other available .scientific 
information. The jurisdictional status of 
vernal pools located in other areas will be 
determined on a case-by-case significant 
nexus analysis with any similar situated 
waters in the single point of entry watershed. 
For example, insects and amphibians that 
can live in streams or permanent pools 
opportunistically use glaciated vernal pools 
in the Northeast and Midwest as alternative 
breeding habitat, refuge from predators or 
environmental stressors, hunting or foraging 
habitat, or stepping-stone corridors for 
dispersal and migration. 

d. The word pocosin comes fi'om the 
Algonquin Native American word for 
“swamp on a hill," and these evergreen 
shrub and tree dominated landscapes are 
found from Virginia to northern Florida, but 
mainly in North Carolina. (C.J. Richardson. 
"Pocosins: Hydrologically Isolated or 
Integrated Wetlands on the Landscape?.” 
Wetlands 23(3):563-576 (2003)). Usually, 
there is no standing water present in these 
peat-accumulating wetlands, hut a shallow 
water table leaves the soil saturated for much 
of the year. They range in size from less than 
an acre to several thousand acres. The slow 
movement of water through the dense 
organic matter in pocosins removes excess 
nutrients deposited by rainwater. The same 
organic matter also acidifies the water. This 
pure water is slowly released to dowostrcain 
waters and estuaries, where it helps to 
maintain Ute proper salinity, nutrients, and 
acidity, (/d.) Because pocosins arc the 
topographic high areas on the regional 
landscape, they serve as the source of water 
for downstream areas. Pocosins often have 
seasonal connections to drainageways 
leading to estuaries or are contiguous with 
other wetlands draining into perennial 
streams or estuaries. (R.W. Tiner, 
“Geographically Isolated Wetlands of the 
United States.” Wetlands 23(3);494-516 
(2003)). Other pocosins have been ditched 
and are directly connected to streams. {Id.) 
The draining of pocosins and decreased 
salinity in estuaries may be having a negative 
effect on brown shrimp in North Carolina. 
{Id.) Based on these connections and the 
.strength of their effects, individually or in 
combination with other pocosins in the 
watershed, on the chemical, physical, or 
biological integrity of an (a)(1) through (a)(3) 
water, the agencies could conclude by rule 
pocosins have a significant nexus and are 
jurisdictional. The agencies’ determination 
will be informed by the final version of the 
Report and other available scientific 
information. 

e. Along the Gulf of Mexico from western 
Louisiana to south Texas, freshwater 
wetlands otxur as a mosaic of depressions, 
ridges, intermound flats, and mima mounds. 
(M.G. Forbes, et al, “Nutrient 
Transformation and Retention by Coastal 
Ifrairie Wetlands, Upper Gulf Coast, Texas," 
Wetlands 32(4): 705-715 (2012)). These 
coastal prairie wetlands were formed 
thousands of years ago by ancient river-s and 
bayous and once occupied almost a third of 
the landscape around Galveston Bay. Texas. 
Texas coastal prairie wetlands are locally 


abundant and in close proximity to other 
coastal prairie wetlands and function 
together cumulatively. (N. Enwright, et al, 
“Using Geographic Information Systems 
(GIS) to Inventory Coastal Prairie Wetlands 
Along the Upper Gulf Coast, Texas,” 
lVe(/a;ids 31:687-697 (2011!). Collectively os 
a complex, Texas coastal prairie wetlands 
may be geographically and hydrologically 
connected to each other via swales and 
connected to downstream waters, 
contributing flow to those downstream 
waters, (B.P, Wilcox, et ai., “Evidence of 
Surface Connectivity for Texas Gulf Coast 
Dcprcssional Wetlands,’’ Wetlands 
31(3):451-45B (2011)). Cumulatively, these 
wetlands can control nutrient release levels 
and rates to downstream waters, as they 
capture, store, transform and pulse releases 
of nutrients to those waters. (M.G. Forbe.s, ef 
al., “Nutrient Transformation and Retention 
by Coastal Prairie Wetlands, Upper Gulf 
Coast, Texa.s,’’ Wetlands 32(4): 705-715 
(2012)). Based on these connections and the 
strength of their effects, individually or in 
combination with other coastal prairie 
wetland.s in the watershed, on the chemical, 
physical, or biological integrity of an (aj(l) 
through (a)(3) water, the agencies could 
conclude by rule Texas coastal prairie 
wetlands have a significant nexus and are 
jurisdictional. The agencies’ determination 
will be informed by the final version of the 
Report and other available scientific 
information. 

The agencies could also conclude that 
pJaya lakes in the Great Plains even in 
combination with other piaya lakes in a 
single point of entry watershed always lack 
a significant nexus and therefore are not 
jurisdictional. Piaya lakes are round, shallow 
wetlands found primarily in the High Plains, 
a subregion of the Great Plains in the western 
and Midwestern United States. (D.A, Haukos, 
and L,M, Smith, “Past and Future Impacts of 
Wetland Regulations on Playas," Wetlands 
23(3):577-S89 (2003); R.W, Tiner, 
“Geographically Isolated Wetlands of the 
United States," IVef/onds 23(3);494-5'16 
(2003)). Each piaya typically occurs within a 
closed or terminal watershed, where all water 
in the watershed drains to the piaya. (D.A. 
Haukos, and L.M. Smith, “Past and Future 
Impacts of Welland Regulations on Playas," 
lVef/n/)ds23{3);577-5e9(2003)), As such, 
playas typically do not drain to an (a)(1) 
through (a)(3) water. Most playas are fed by 
precipitation and associated runoff, though a 
tew are fed by groundwater, (R.W. Tiner, 
“Geographically Isolated Wetlands of the 
United States,” Wetlands 23(3);494-5a6 
(2003)), Most piaya,s fill with water only after 
spring rainstorms when freshwater collects in 
the round depressions of the otherwise flat 
landscape of west Texas, Oklahoma, New 
Mexico, Colorado, and Kan.sas. Although 
playas play a role in groundwater recharge of 
the Ogallaia Aquifer, in local floodwater 
■Storage, and in provision of wildlife habitat, 
available scientific literature indicates that 
their chemical, physical, or biological 
connections to and effects on {a)(l) through 
(a)(3) waters are of a limited and tenuous 
nature. 

The agencies seek comment, data, and 
information on whether there are 
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subcategories of "other waters” or specific 
combinations of characteristics that are 
‘‘likely, in the majority of cases, to perform 
important functions for an aquatic ecosystem 
incorporating navigable waters," and. thus, 
should be perse jurisdictional- For example, 
if there are additional studies addressing the 
connectivity of prairie potholes in the Red 
River Valley, including the factors 
influencing that connectivity and how it is 
important to particular downstream waters, 
that would he relevant information. 

Appendix B 
Legal Analysis 
Background 

Congress enacted the Federal Water 
Pollution Control Act Amendments of 1972, 
Public Law 92-500, 86 Stat. 816, as amended, 
(33 U.S.C. 1251 et seq.) (Clean Water Act or 
eWA) “to restore and maintain the chemical, 
physical, and biological integrity of the 
Nation's waters.” 33 U.S.C. t251(a).-' The 
U.S. Supreme Court first addressed the scope 
of “waters of the United States” protected by 
the eWA in United States v. fiiverside 
Dayview Homes. 474 U.S, 121 (1983), which 
invoK'ed wetlands adjacent to a traditional 
navigable water in Michigan. In a unanimous 
opinion, the Court deferred to the Corps’ 
ecological judgment that adjacent wetlands 
are "inseparably bound up" with the waters 
to which they are adjacent, and upheld the 
inclusion of adjacent wetlands in the 
regulatory dorinition of "waters of the United 
States.” Id. at 134. The Court observed that 
the broad objective of the CWA to restore and 
maintain the integrity of the Nation's waters 
"incorporated a broad, systemic view of the 
goal of maintaining and improving water 
quality.. , . Protection of aquatic 
ecosystems, Congress recognized, demanded 
broad federal authority to control pollution, 
for ‘[w]ater moves in hydrologic cycles and 
it is essential that discharge of pollutants be 
controlled at the source.' In keeping with 
these views. Congress chose to define the 
waters covered by the Act broadly." Id. at 
132-33 (ci't/ng Senate Report 92-414). 

The issue of CWA jurisdiction over "waters 
of the United States" was addressed agaiu by 
the Supreme Court in Solid Waste Agency of 
Northern Cook County v. U.S. Army Corps of 
Engir\eers. 531 U.S, 159 (2001) {SWANCQ. In 
SWANCe, the Court (in a 5-4 opinion) held 
that the use of "isolated" nonnavigable 
intrastate ponds by migratory birds was not 
by itself a sufficient basis for the exercise of 
Federal regulatory authority under the CWA. 
The SWA NCC Court noted that in Hiverside 
it had "found that Congres.s' concern for the 
protection of water quality and aquatic 
ecosystems indicated its intent to regulate 
wetlands ‘inseparably bound up’ with the 
‘waters of the United States’ ” and that "it 
was the significant nexus between the 
wetland,? and 'navigable waters’ that 
informed our reading of the CWA” in that 


"The 1972 legislation extensively amended the 
Federal Water Pollution Control Ac! (FWPCA), 
which w'as oriyinaliy enacted in 1948. Further 
amendments to the FWPCA enacted in 1977 
acknowledged the popular name of the statute as 
the Clean Water Act. See Public Law 95-217, 91 
Stat, 1566; 33 U.S.C. 12.51 note. 


case. Id. at 167. SWANCC did not invalidate 
(a)(3) or other parts of the regulatory 
definition of “waters of the United States.” 

Five years after SWANCC, the Court again 
addressed the CWA term “waters of the 
United States” in Eapanos v. United States, 
547 U.S. 715 (2006). Rapanos involved two 
consolidated cases in which the CWA had 
been applied to wetlands adjacent to 
nonnavigable tributaries of traditional 
navigable waters. All Members of the Court 
agreed that the term "waters of the United 
States” encompasses some waters that arc not 
navigable in the traditional sense. A four- 
justice plurality in Rapanos interpreted the 
term “waters of the United States” as 
covering “relatively permanent, standing or 
continuously flowing bodies of water . . . 
j'd. at 739, that are connected to traditional 
navigable waters, id. at 742, as well as 
wetlands with a “continuous .surface 
connection. . to such water bodies. /d. 
(Scalia, J., plurality opinion). The Rapanos 
plurality noted that its reference to 
"relatively permanent" waters did "not 
necessarily exclude streams, rivers, or lakes 
that might dry up in extraordinary 
circumstances, such as drought." or 
'seasonal rivers, which contain continuous 
flow during some months of the year but no 
flow during dry months . . . Id. at 732 n.5 
{emphasis in original). Justice Kennedy’s 
concurring opinion took a different approach. 
Justice Kennedy concluded that “to 
constitute 'navigable waters' under the Act. 
a water or wetland must po.sses$ a ‘significant 
nexus’ to waters that are or were navigable 
in fact or that could reasonably be so made.'’ 
Id. Bt 759 (citing SWANCC, 531 U.S. at 167. 
172). He concluded that wetlands possess the 
requisite significant nexus if the wetland.? 
"either alone or in combination with 
.similarly situated [wotjlands in the region, 
significantly affect the chemical. phy.sical. 
and biological integrity of other covered 
waters more readily understood as 
■navigable.' " 547 U.S. at 780. Justice 
Kennedy’s opinion notes that such a 
relationship with navigable waters must be 
more lhau "speculative or insubstantial." Id. 
at 780. In Rapanos, the four dissenting 
Justices, who would have affirmed the court 
of appeals' application of the pertinent 
regulatory provisions, concluded that the 
term "waters of the United States” 
encompasses, inter alia, all tributaries and 
wetlands that satisfy either the plurality's 
standard or that of Justice Kennedy. Id. at 810 
& n.l4 (Stevens, J., dissenting). Neither the 
plurality nor the Kennedy opinions 
invalidated any of the regulatory provisions 
defining “waters of the United States.” 

The Circuit Courts of Appeals are not 
uniform as to the controlling standard for 
"waters of the United States" under flaponos. 
The First. Third and Eighth Qrcuits have 
concluded that CWA Jurisdiction e.xists if 
either Justice Kennedy's standard or the 
plurality’s standard is met. United States v. 
lohnson, 467 F.3d 56, 66 ( 1 st Or. 2006). cert, 
denied, 552 U.S. 948 (Z007); U.S. v, Donovan, 
661 F.3d. 174. 176 (3rd Cir. 2011), cert, 
denied. 132 S.Ct 2409 (2012); U.S. v. Bailey, 
571 F,3d 791, 798-99 (8th Cir. 2009). The 
Seventh and Ninth Circuite limited their 
holdings that the Kennedy standard applied 


to the facts of the cases before them, and did 
not foreclose the possibility that in some 
cases the plurality’s standard might apply. N. 
Cal. River Watch v. City of HeaJdsburg, 496 
F-3d 993, 999-1000 (9th Cir. 2007), cert, 
denied, 552 U.S. 1180 (2008); United States 
V. Gerke Excavating, Inc., 464 F.3d 723. 725 
(7th Cir. 2006), cert, denied. 552 U.S. 810 
(2007). The Fifth and Sixth Circuits did not 
choose a controlling .standard because the 
waters at i.ssue satisfied both standards. 
United Statesv. Lucas, 516 F.3d 316, 326- 
27 (5th Cir. 2008), cert, denied. 555 U.S. 822 
(2008); United States v. Cundiff, 555 F.3d 
200, 210-13 (6th Cir. 2009), cert, denied, 550 
U.S. 818 (2009). The Eleventh Circuit has 
held that only the Kennedy standard 
determines jurisdiction. United Statesv. 
Robison. 505 F.3d 1203 (11th Cir. 2007), cert, 
denied sub nom United States v. MeWane 
and jVfcWane v. United States, 555 U.S. 1045 
(2008). No Circuit Court has held that only 
the plurality standard applies. 

Traditional Navigable Waters 

EPA and the Corps are proposing no 
changes to the existing regulation related to 
traditional navigable waters and at paragraph 
(a)(1) will continue to assert jurisdiction over 
all waters which are currently used, or were 
used in the past, or may be susceptible to use 
in interstate or foreign commerce, including 
ail waters which are subject to the ebb and 
flow of the tide. See e.g., 33 CFR 328.3(a)(1); 
40 CFR 230.3(s)(l); 40 CFR 122,2 (“waters of 
the U.S.'’)). These ‘‘(a)(1) waters” are the 
"traditional navigable waters.” These (a)(1) 
waters include all of the waters defined in 33 
CFR part 329, which implements sections 9 
and 10 of the Rivers and Harbors Act, and by 
numerous decisions of the Federal courts, 
plus all other waters that are navigable-in- 
fact (e.g,, the Great Salt Lake, UT and Lake 
Minnetonka, MN). 

To determine whether a water body 
comstitutes an (a3(l) water under the 
regulations, relevant considerations include 
Corp-s regulations, prior determinations hy 
the Corps and by the Federal courts, and case 
law. Corps districts and EPA regions would 
determine whether a particular water body is 
a traditional navigable water based on 
application of those considerations to the 
specific facts in each case. 

As noted above, the (a)(1) waters include, 
but are not limited to, waters that meet any 
of the tests set forth in 33 CFR part 329 [e.g.. 
the water body is (a) subject to the ebb and 
flow of the tide, and/or (b) the water body is 
presently used, or has been used in the past, 
or may be susceptibie for u.se (with or 
without reasonable improvements) to 
transport inter-state or foreign commerce). 

The Corps districts have made 
determinations in the past under these 
regulations for purposes of asserting 
jurisdiction under sections 9 and 10 of the 
Rivers and Harbors Act of 1899 (33 U.S.C. 

401 and 403). Pursuant to 33 CFR 329,16, the 
Corps maintains lists of final determinations 
of navigability for purposes of Corps 
jurisdiction under the Rivers and Harbors Act 
of 1899. While absence from the list should 
not be taken as an indication that the water 
is not navigable (§ 329.16{b)j. Corps districts 
and EPA Regions rely on any final Corps 
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determination that a water body meets any of 
the tests set forth in part 329. 

If the Federal courts have determined that 
a water body is navigable-in-fact under 
Federal law for any purpose, that water body 
qualifies as a "traditional navigable water" 
subject to eWA jurisdiction under 33 CFR 
328-3{aj{l} and 40 CFR 230.3(sj(l)- Corps 
districts and EPA regions are guided by the 
relevant opinions of the Federal courts in 
deteiniining whether such water bodies are 
“currently used, or were used in the past, or 
may be susceptible to use in interstate or 
foreign commerce" (33 CFR 328.3(a){'l); 40 
CFR 230.3(s){1)) or “navigabie-in-fact." 

The definition of "navigable-in-fact” 
derives from a long line of cases originating 
with The Darnel Ball. 77 U.S. 557 (1870}, The 
Supreme Court stated: 

Those rivers must be regarded as public 
navigable rivers in law which are navigable 
in fact. And they are navigable in fact when 
they are used, or are susceptible of being 
used, in their ordinary condition, as 
highways for commerce, over which trade 
and travel are or may be conducted in the 
customary inodes of trade and travel on 
water. 

The Doniei Ball, 77 U,S, at 563. 

In The Montelloj the Supreme Court 
clarified that "customary modes of trade and 
travel on water” encompasses more than just 
navigation by larger vessels; 

The capability of use by the public for 
purposes of transportation and commerce 
affords the true criterion of the navigability 
of a river, rather than the extent and manner 
of that use. If it be capable in its natural state 
of being used for purpose.s of commerce, no 
matter in what mude the commerce may be 
conducted, it ia navigable in fact, and 
becomes in law a public river or highway. 

The Montella, 87 U.S. 430. 4.41-42 (1874). In 
that case, the Court held that early hir trading 
using canoes sufficiently showed that the Fox 
River was a navigable water of the United 
States. The Court was careful to note that the 
bare fact of a water’s capacity for navigation 
alone is not sufficient; that capacity mu,st he 
indicative of the water’s being ’’generally and 
commonly useful to some purpose of trade or 

agriculm.ro.” Id. at 442. 

In Economy Light (r Pawer. the Supremo 
Court held that a waterway need not be 
continuously navigable; it is navigable even 
if it has "occasional natural obstructions or 
portages" and oven if it is not navigable "at 
all seasons. . . or at all stages of the water." 
Economy Light Sr Power Co. v, U.S., 256 U.S. 
113, 122 (1921], 

In United States v. Holt State Bank, 270 
U.S. 49 (1926), the Supreme Court 
.summarized the law on navigability as of 
1926 as follows: 

The rale long since approved by this court 
in applying the Constitution and laws of the 
United .States is that .streams or lakes which 
are navigable in fact must be regarded as 
navigable in law; that they arc navigable in 
fact when they are u.sed, or are susceptible 
of being used, in their natural and ordinary 
condition, as highways for commerce, over 
which trade and travel are or may be 
conducted in the customary mode.s of trade 
and travel on water: and further that 


navigability does not depend on the 
particulr^ mode in which such use is or may 
be had — ^whether by steamboats, sailing 
vessels or Oatboats — ^nor on an absence of 
occasional difficulties in navigation, but on 
the fact, if it he a fact, that the stream in its 
iraturai and ordinary condition afibrds a 
channel for useful commerce. 

Holt State Bank, 270 U.S. at 56. 

In U.S. V. Utah, 283 U.S. 64 (1931) Mid 
U.S. V. Appalachian Elec. Power Co, 311 U.S. 
377 (1940), the Supreme Court held that so 
long as a water is susceptible to use a.s a 
highway of commerce, it is navigable-in-fact. 
even if the water has never been used for any 
commercial purpase. U.S. v. Utah, at 81—83 
("The question of that susceptibility in the 
ordinary condition of the rivers, rather than 
of the mere manner or extent of actual use, 
is the crucial question.”); U.S. v. 
Appalachian Elec. Power Co., 311 U.S. at 416 
("Nor i.s lack of commercial traffic a bar to 
a conclusion of navigability where persona! 
or private use by boats demonstrates the 
availability of the stream for the simpler 
types of commercial navigation.”) 
Appalachian Power further held that a water 
is navigable-in-fact even if it is not navigable 
and never has been but may become so by 
reasonable improvements. 31 1 U.S. at 407- 
08. 

In 1971. in Utah v. United States, 403 U.S. 
9 (1971), the Supreme Court held that the 
Great Salt Lake, an intrastate water body, was 
navigable under Federal law even though if 
“is cjot part of a navigable interstate or 
intemadonal commercial highway.” Id. at 10. 
In doing so, the Supreme Court stated that 
the fact that the Lake was used for hauling 
of animals by ranchers rather than for the 
transportation of "water-borne freight” wos 
an “irrelevant detail.” Id. at 11. “The lake 
was used as a highway and that is the gi.st 
of the federal test." Id. 

Most recently, the Supreme Court 
explained: 

The Daniel Ball formulation has been 
invoked in considering the navigability of 
waters for purposes of assessing federal 
regulatory authority under the Constitution, 
and the application of .specific federal 
statutes, as to the waters and their beds. See, 
H.g., ibid.; The Montello, 20 Wall. 430, 439, 

22 L.Ed. 391 (1874); Uitilrd States v. 
Appalachian Elec. Power Co., 311 U.S. 377, 
406, and n. 21 , 61 S.Ct, 291 . 85 L.Ed. 243 
(1940) (Federal Power Act); flopanos v. 
United Slates, 547 U.S. 715, 730-731, 126 
S.Ct. 2208, 165 L.Ed. 2d 159 (2006) (plurality 
opinion) (Clean Water Act); id., at 761, 126 
S.a. 2208 (KENNEDY. concurring in 
judgment) (same). It has been used as well to 
determine questions of title to water becU 
under the equal-footing doctrine. See Utah, 
supra, at 76, 51 S.a. 438; Oklahoma v. 

Texas, 258 U.S. 574, 586. 42 S.a. 406, 66 
L.Ed. 771 (1922); Holt State Bank, supra, at 
56, 46 S.Ct. 197. It should be noted, however, 
that the test for navigability is not applied in 
the same way in these distinct types of cases. 
Among the differences in application are the 
following. For state title under the equal- 
footing doctrine, navigability is determined 
at the time of statehood, see Utah, supra, at 
75, 51 S.a. 438, and based on the "natural 
and ordinary condition” of the water, see 


Oklahoma, supra, at 591, 42 .S.Ct. 406. In 
contrast, admiralty jurisdiction extends to 
water routes made navigable even if not 
formerly so, see, e.g,. Ex parte Boyer, 109 
U.S. 629, 631-632, 3 vS.Ct. 434, 27 L.Ed, 1056 
(1884) (artificial canal); and federal 
regulatory authority encompa.sses waters that 
only recently have become navigable, .see, 
e.g.. Philadelphia Co. v. Stimson, 223 U.S. 
605, 634-635, 32 S.Ct. 340, 56 L.Ed. 570 
(1912), were once navigable but are no 
longer, see Economy Light &■ Power Co. v. 
United States. 256 U.S. 113. 123-124, 41 
S.Ct. 409, 65 L.Ed. 847 (1921), or arc not 
navigable and never have been but may 
become so by reasonable improvements, see 
Appalachian Elec. Power Co., supra, at 407- 
408, 61 S.Ct. 291. With respect to the federal 
commerce power, the inquiry regarding 
navigation historically focused on interstate 
commerce. See The Daniel Ball. 1229*1229 
supra, at 564. And, of course, the commerce 
power extends beyond navigation. See Kaiser 
Aetna v. United States, 444 U.S. 164, 173- 
174. 100 S.Ct. 383, 62 L.Ed.2d 332 (1979), In 
contrast, for titlo purposes, the inquiry 
depends only on navigation and not on 
interstate travel. See Utah, supro, at 76, 51 
S.Ct. 438. This list of differences is not 
exhaustive. Indeed, "lejach application of 
Ithe Dome/ Ba/il test . . . is apt to uncover 
variations and refinements which require 
further elaboration," Appalachian Elec. 
Power Co., supra, at 406. 61 S.a. 291. 

PPL Montano v. Montana. 565 U.S. 

(2012). 

Also of note are two decisions from the 
courts of appeals. In FPL Energy Marine 
Hydro, a case involving the Federal Power 
Act, the D.C. Circuit reiterated the fact that 
'‘actual use is not necessary for a navigability 
determination” and repeated earlier Supreme 
Court holdings that navigability and capacity 
of a water to carry commerce could be shown 
through "physical characteristics and 
experimentation,” FPL Energy Marine Hydro 
LLCv. FEHC. 287 F.3d 1151, 1157 (D.C. Cir, 
2002). In that case, the D.C. Circuit uphold 
a FERC navigability determination that was 
based upon three experimental canoe trips 
taken specifically to demonstrate the river’s 
navigability. Id. at 1158-59, 

The 9th Circuit has also implemented the 
Supreme Court's bolding that a water need 
only be susceptible to being used for 
waterborne commerce to be navigable-in-fact 
Alaska v. Ahtna, /nc., 891 F,2d 1404 (9th Cir, 

1 989). In Ahtno, the 9th Circuit held that 
current use of an Alaskan river for 
commercial recreational boating was 
sufficient evidence of the water’s capacity to 
carry waterborne commerce at the time that 
Alaska became a state. Id. at 1405, It was 
found to bo irrelevant whether or not the 
river was actually being navigated or being 
used for commerce at the time, because 
current navigation showed that the river 
always had the capacity to support such 
navigation. Id. at 1404. 

In summary, when determining whether a 
water body qualifie.s as a "traditional 
navigable water” (i.e., an (q}( 1 ) water), 
relevant consideration.s include whether the 
water body meets any of the tests .sot forth 
in Part 329, or a Federal court has 
determined that the water body is 



177 


22254 Federal Register/ Vol. 79, No. 76/Monday, April 21, 2014/Proposed Rules 


"navigable-in-fact” under Federal law for any 
purpose, or the water body l.s "navigable-in- 
fact” under the standards that have been 
used by the Federal courts. 

Interstate Waters 

1. Interstate Wafers 

The agencies’ proposal today makes no 
change to the interstate waters section of the 
existing regulations and the agencies would 
continue to assert jurisdiction over interstate 
waters, including interstate wetlands. The 
language of the CVVA is clear that Congress 
intended the term "navigable waters" to 
include interstate waters, and the agencies' 
interpretation, promulgated 
contemporaneously with the passage of the 
eWA, is consistent with the statute and 
legislative history. The Supreme Court’s 
decisions in SWA^VCC and Rapanos did not 
address the interstate waters provision of the 
existing regulation. 

A- The Language of the Clean Water Act, the 
Statute as a Whole, and the Statutory History 
Demonstrate Congress’ Clear Intent To 
Include Interstate Watcjrs as "Navigable 
Waters" Subject to the Clean Water Art 

While as a general matter, the scope of the 
terms "navigable waters" and “waters of the 
United States” is ambiguou.s, the language of 
the eWA, particularly when read as a whole, 
demonstrates that Congress r.learly intended 
to continue to subject interstate waters to 
Federal regulation. The statutory history of 
Federal water pollution control places the 
terms of the CWA in context and provides 
further evidence of Congressional intent to 
include interstate waters within the scope of 
the "navigable waters” protected by the Act. 
Congress clearly intended to subject 
interstate waters to CWA jurisdiction without 
imposing a requirsment that they be water 
that is navigable for purposes of Federal 
regulation under the Commerce Clause 
themselves or be connected to water that is 
navigable for purposes of Federal regulation 
under the Commerce Clause,^” The CWA 
itself is clear that interstate watons that were 
previously subject to Fedora! regulation 
remain subject to Federal regulation, The text 
of the CWA, specifically the CWA's provision 
with respect to interstate waters and their 
water quality standards, in conjunction wdth 
the definition of navigable waters, provides 
clear indication of Congre.ss’ intent, Thus, 
interstate waters are "navigable waters” 
protected by the CWA. 


For purposes of the CVVA, EPA and the Corps 
have interpreted the term ‘'traditional navigable 
waters” to include all of the "navigable waters of 
the United State.s," defined in 33 CFR part 329 and 
by muueroits decisions of the Federal courts, plus 
all other waters that are navigable-in-fact (e.g., the 
Great Salt Lake, UT and Lake Minnetonka, MN). 
This section explains why EPA and the Corps do 
not interpret the CWA nr the Supremi; Cnurt'.s 
decisions in Solid Woste Agency of Northern Cook 
County (SWANCCj v, U.S. Army Corps n/ Engineers, 
331 U..S. 159 (2001] and Haponos v. Uru'ied States, 
547 U.S. 715 (2006), to restrict CVVA jurisdiction 
over interstate wafers to only those interstate waters 
that are Iradilinnai navigable waters or that connect 
to traditiona! navigable waters. 


(1 ) The Plain I.anguage of the Clean Water 
Act and the Statute as a Whole Clearly 
Indicate Congress' Intent to Include Interstate 
Waters Within the Scope of “Navigable 
Waters” for Purposes of the Cleon Water Act 

Under well settled principles, the phrase 
“navigable waters” should not be read in 
isolation from the remainder of the statute. 

As the Supreme Court has explained: 

The definition of words in isolation, 
however, is not necessarily controlling in 
statutory construction. A word in a statute 
may or may not extend to the outer limits of 
its definitional possibilities. Interpretation of 
a word or phra.se depends upon reading the 
whole statutory text, considering the purpose 
and context of the statute, and consulting any 
precedents or authorities that inform the 
analysis. 

Dolan V. U.S. Postal Service, 546 U.S. 481. 
486 (2006); see also United States Nat'l. Bank 
of Oregon v. Indep. Ins. Agents of Am., Inc., 
508 U.S. 439, 455 {1993). 

While the term “navigable waters” is, in 
general, ambiguous, interstate waters arc 
waters that are clearly covered by the plain 
language of the definition of “navigable 
waters.”” Congress defined “navigable 
wafers” to mean “the waters of the United 
States, including the territorial seas.” 
Interstate waters are waters of the several 
States and. thus, the United States. While the 
1972 Act was clearly not limited to Interstate 
waters, it was clearly intended to include 
interstate waters. 

Furthermore, the CVVA does not simply 
define "navigable waters.” Other provisions 
of the statute provide additional textual 
evidence of the scope of this term of the Act. 
Most imporiantiy, there is a .specific 
provision in the 1972 CWA e.stablishing 
requirements for those interstate waters 
which were subject to the prior Water 
Pollution Control Acts. 

The CWA requires states to establish water 
quality standards for navigable waters and 
submit them to the Administrator for 
review.” Under section 303(a) of the Act, in 
order to carry out the purpose of this Act. any 
water quality standard applicable to 
interstate wafers which was adopted by any 
State and submitted to. and approved by, or 
is awaiting approval by. the Administrator 
pursuant to this Act as in effect immediately 
prior to the date of enactment of the Federal 
Water Pollution Control Act Amendments of 


” The Supreme Court has found that the term 
"watisrs of the United States” is ambiguous in .some 
respect*. Rapanos, 547 U.S. at 7S2 {plurality 
opinion). 804 (dissent). 

” Section 303 of the Act requires the states to 
submit revised and new water quality standards to 
the Admiiiislrator for review. CWA section 
303(cK2}(A). Such revised or new water quality 
standards "shail consist of the designated use.s of 
the navigable waters involved and the water quality 
criteria for such waters.” Id. If the Administrator 
(fotermines that a revised or new standard is not 
cimsistent with the Act’s requirements, or 
determines that a revised or new standard Ls 
necessary to meet the Act’s requirements, and the 
state does not make required changes, "{tlhe 
Administrator shall promptly prepare and publish 
proposed regulations setting forth a revised or uew 
water quality standard for the navigable waters 
involved.” CWA section 303(c)(4}. 


1972, shall remain in effect unless the 
Administrator determined that .such standard 
is not consistent with the applicable 
requirements of the Act as in effect 
immediately prior to the date of enactment of 
the Federal Water Pollution Control Act 
Amendments of 1972. If the Administrator 
make.s such a determination he shall, within 
three months after the date of enactment of 
the Federal Water Pollution Control Act 
Amendments of 1972. notify the .State and 
specify the changes needed to meet such 
requirements. If such changes are not 
adopted by the State within ninety days after 
the date of such notification, the 
Administrator shall promulgate such changes 
in accordance with .subsection (b). CWA 
section 303(a)(1) [emphasis added]. 

Under the 1965 Act, a.s discussed in more 
detail below, states were directed to develop 
water quality standard.s establishing water 
quality goals for interstate waters. By the 
early 1970s, all the states had adopted .such 
water quality standards. Advanced Notice of 
Proposed Rulemaking, Water Quality 
Standards Regulation. 63 FR 36742, 36745, 
July 7, 1998. In section 303(a). Congress 
clearly intended for existing Federal 
regulation of interstate waters to continue 
under the amended CWA. Water quality 
standards for interstate waters were not 
merely to remain in effect, but EPA was 
required to actively assess those water 
quality standards and even promulgate 
revised standards for interstate waters if 
states did not make necessary changes, By 
the plain language of the statute, these water 
quality standards for interstate waters were to 
remain in effect "in order to carry out the 
purpose of this Act," The objective oftho Act 
is "to restore and maintain the chemical, 
physical, oud biological integrity of the 
Nation’s waters,” CWA section lOl(n), It 
ivould contravene Congress' clearly stated 
intent for a court to impose an additional 
jurisdictional requirement on all rivers, lakes, 
and other waters that flow across, or form a 
part of, state boundaries ("interstate waters" 
as defined by the 1948 Act, § 10, 62 Stat, 
1161 ), such that interstate waters that wore 
previously protected were no longer 
protected because they lacked a connection 
to a water that is navigable for purposes of 
Federal regulation under tha Commerce 
Clau.se. Nor would ail the existing wafer 
quality standards be "carrylingj out the 
purpose of this Act,” ifthe only water quality 
standards that could be implemented through 
the Act (through, for example, National 
Pollutant Discharge Elimination System 
permits under .section 402) were those water 
quality standards established for interstate 
waters that are also watens that are navigable 
for purposes of Federal regulation under the 
Commerce Clause or that connect to waters 
that are navigable for purposes of Federal 
regulation under the Commerce Clause. 
Nowhere in section 303(a) does Congre,ss 
moke such a distinction. 

(2) The Federal Water Pollution Control 
Statute That Became the Clean Water Act 
Covered Interstate Waters 
In 1972. when Congress rewrote the law 
governing water poilution, two Federal 
statutes addressed discharges of pollutants 
into interstate waters and water that is 
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navigable for purposes of Federal regulation 
under the Commerce Clause, and tributaries 
of each: The Water Pollution Control Act of 
1948, as amended, and section 13 of the 
Rivers and Harbors Act of 1 899 {known as 
the "Refuse Act”). Of the two, the Water 
Pollution Control Act extended Federal 
authority over interstate waters and their 
tributaries. In contrast, the Refuse Act 
extended Federal jurisdiction over the 
“navigabie wafers of the United States" and 
their tributaries. These two separate statutes 
demonstrate that Congress recognized that 
interstate waters and “navigable waters of the 
United States" were independent lawful 
bases of Federal jurisdiction, 

a. The Federal Water Pollution Control Act 
Prior to 1972 

From the ontset, and through all the 
amendments pre-dating the 1972 
Amendments, the Federal authority to abate 
water pollution under the Water Pollution 
Control Act, and the Federai Water Pollution 
Control Act (FWPCAj as it w'as renamed in 
1956, extended to intenstate waters. In 
addition, since first enacted in 1948, and 
throughout all the amendments, the goals of 
the Act have been, inter alia, to protect 
public water supplies, propagation of fish 
and aquatic life, recreation, agricultural, 
industrial, and other legitimate uses. See 62 
Stat, 1155 and 33 U.S.C. 468 (1952), 33 
U.S.C. 466 (1958), 33 U,S,C. 466 (1964), 33 
U.S.C. 1131 (1970), 

In 1948, Congress enacted the Water 
Pollution Control Act in connection with the 
exercise of jurisdiction over the waterways of 
the Nation and in the consequence of the 
benefits to public health and welfare by the 
abatement of stream pollution. See Pub. L, 

No. 80-845, 62 Stat. 1155 (June 30. 1948). 

The Act authorized technical assistance and 
financial aid to states fur stream pollution 
abatement programs, and made discharges of 
pollutants Into interstate waters and their 
tributaries a nuisance, subject to abatement 
and prosecution by the United States. See 
section 2(d){l).(4}, 62 Stat. at 1156-1157 
(section 2(d)(1) of the Water Pollution 
Control Act of 1943, 62 Stat. at 1156, stated 
that the “pollution of interstate waters" in or 
adjacent to any State or States (whether the 
matter causing or contributing to such 
pollution is discharged directly into such 
waters or roaches such waters after discharge 
into a tributary of such waters), which 
endangers the health or welfare ofperson.s in 
a State other than that in which the discharge 
originates, is declared to be a public nuisance 
and .subject to abatement as provided by the 
Act. (emphasis added)); § 2(a), 62 Stat. 11 55 
(requiring comprehensive programs for 
“interstate waters and tributaries thereof’}; 

§ 5, 62 Stat. 1158 (authorizing loans for 
sewage treatment to abate discharges into 
"interstate watens or into a tributary of such 
waters"). Under the statute, “interstate 
waters" were defined as all rivers, lakes, and 
other waters that flow acro.ss, or form a part 
of, state boundarie.s. Section 10, 62 Stat. 

1161. 

In 1 956, Congress strengthened measures 
for controlling pollution of interstate waters 
and their tributaries. Public Law 84-660, 70 
Stat. 498 (1956) (directing further 
cooperation between the Federai and State 


Governments in development of 
comprehensive programs for eliminating or 
reducing “the pollution of interstate waters 
and tributaries” and improving the sanitary 
condition of surface and underground waters, 
and authorizing the Surgeon General to make 
joint investigations with States into the 
conditions of and discharges into “any 
waters of any State or States.”). 

In 1961, Congress amended the FWPCA to 
substitute the term “interstate or navigable 
waters” for "interstate waters.” See Public 
Law 87-88, 75 Stat. 208 (1961). Accordingly, 
beginning in 1961, the provisions of the 
FAVPCA applied to all interstate waters and 
navigable waters and the tributaries of each. 
see 33 U.S.C 466a. 466g(a) (1964).'3 

In 1965, Congress approved a second set of 
major legislative changes, requiring each 
state to develop water quality standards for 
interstate waters within its boundaries by 
1967. Public Law 89-234, 79 Stat. 908 
(1965). Failing establishment of adequate 
standards by the state, the Act authorized 
establishment of water quality standards by 
Federal regulation. W. at 908. The 1965 
Amendments provided that the discharge of 
matter “into such interstate waters or 
portiuns thereof,” which reduces the quality 
of such waters below the water quality 
standards established under this subsection 
(whether the matter causing or contributing 
to such reduction is discharged directly into 
such waters or reaches such waters after 
discharge into tributaries of such waters), is 
subject to abatement through procedures 
specified in the Act, including (after 
conference.s and negotiations and 
consideration by a blearing Board) legal 
action in the courts. Id. at 909.’* 

b. The Refuse Act 

Since its original enactment in 1899, the 
Refuse Act has prohibited the discharge of 
refuse matter “into any navigable water of the 
United State.s, or into any tributary of any 
navigable water.” Ch. 425, 30 Slat. 1152 
(1899). It also has prohibited the discharge of 
such material on the bank of any tributary 
where it Is liable to be washed into a 
navigabie water. Jd. Violators are subject to 
fines and imprisonment. Id. at 1153 (codified 
at 33 U.S.C. 412). In 1966. the Supreme Court 
upheld the (Corps’ interpretation of the 
Refuse Act as prohibiting discharges that 
pollute the navigable waters, and not just 
tho,se discharges that obstruct navigation. 
United States v. Standard Oil Co., 384 U.S. 
224. 230 (1966). In 1970. President Nixon 


’’CoHgrvss did not define the term "navigable 
waters" in the 1961 Amendments, or in subsequent 
FWPCA Amendments, until 1972. 

In 1967. the state of Arizona created the Water 
Quality Control Council (Council) to implement the 
requirements of the 1965 FWPCA. The Council 
adopted ivatcr quality standards for those waters 
that were considered "interstate waters" pursuant 
to the existing Federal law. The Council identiRed 
the Santa Cruz River as an interstate water and 
promulgated water quality standards for the river in 
accordance with Pedtual law. 

The 1966 Amendments authorized civil fines 
for failing to provide information about an alleged 
di-scharge causing or contributing to water 
pollution. Public Law 89-753, BO Slat. 1250 (19661; 
see also S. Rep. No. 414, 92d Congress, Isl Sess. 10 
(1 972) (desaibiog the history of (he FWPCA). 


signed an Executive Order directing the 
Corps (in consultation with the Federal 
Water Pollution Control Administration to 
implement a permit program under section 
1 3 of the RHA "to regulate the discharge of 
pollutants and other refuse matter into the 
navigable waters of the United States or their 
tributaries and the placing of such matter 
upon their banks." E.0. 11574, 35 FR 19627, 
Dec. 25, 1970. In 1971. the Corps 
promulgated regulations establishing the 
Refu.se Act Permit Program. 36 FR 6564, 

6565, April 7, 1971. The regulations made it 
unlawful to discharge any pollutant (except 
those flowing from streets and sev.'ers in a 
liquid state) into a navigable waterway or 
tributary, except pursuant to a permit. Under 
the permit program, EPA advised the Corps 
regarding the consistency of a proposed 
discharge with water quality standards and 
considerations, and the Corps evaluated a 
permit application for impacts on anchorage, 
navigation, and fish and wildlife iesource.s. 
Id. at 6566. 

c. The Federal Water Pollution Control Act 
Amendments of 1972 

When Congress passed the Federal Water 
Pollution Control Act Amendments of 1972 
(referred to hereinafter as the CWA or CWA), 
it was not acting on a blank slate. It was 
amending existing law that provided tor a 
Federal/State program to address water 
pollution. The Supreme Court has recognized 
that Congress, in enacting the CWA in 1972, 
'‘intended to repudiate limits that had been 
placed on federal regulation by earlier water 
pollution control statutes and to exercise its 
powers under the Commerce Clause to 
regulate at least some waters that would not 
be deemed ‘navigable' under the classical 
understanding of that term.” Ryverslde 
Bayview Howes, 474 U.S. at 133: see also 
Internationa! Paper Co. v. Ouellette, 479 U.S, 
481, 4B6.n, 0(1967). 

The amendments of 1.972 defined the term 
"navigable waters” to mean “the waters of 
the United States, including the territorial 
seas.” 33 U.S.C, 1,362(7), While earlier 
versions of the 1972 legislation defined the 
term to maan "the navigable waters of the 
United States,” the Conference Committee 
deleted the word “navigable" and expressod 
the intent to reject prior geographic limits on 
the scope of Federal water-protection 
measures. Compare S. Conf. Rep, No. 1236, 
92d Cong., 2d Sess, 144 (1972), with H.R. 

Rep. No. 911. 92 Cong., 2d Sess. 356 (1972) 
(bill reported by the House Committee 
provided that “(tlhe term 'navigable waters’ 
means the navigabie waters of the United 
States, including the territorial seas''); see 
also S. Rep. No. 414, 92d Cong., Ifit Sess. 77 
(“Through a narrow interpretation of the 
definition of interstate waters the 
implementation of the 1965 Act was severely 
limited, . . . Therefore, reference to the 
control requirements must be made to the 
navigable waters, portions thereof, and their 
tributaries.”). Thus, Congress intended the 
scope of the 1972 Act to include, at a 


’®in Decambuf 1970, aduuimtration of tbu 
Fedsral Waiet Pollutiou Control Administration 
was transferred from tbe Secretarj' of the interior to 
EPA. S. Rep, No. 414, 92d Congress, 1st Sess. 
(1972). 




179 


22256 Federal Register/VoJ. 79, No. 76/Monday, April 21. 2014/Proposed Rules 


minimum, the waters already subject to 
Federal water pollution control law — both 
interstate waters and waters that are 
navigable for purposes of Federal regulation 
under the Commerce Clause. Those statutes 
covered interstate waters, defined interstate 
waters without requiring that they be a 
traditional navigable water or be connected 
to water that is a traditional navigable water, 
and demonstrated that Congress knew that 
there are interstate waters thet are not 
navigable for purposes of Federal regulation 
under the Commerce Clause. 

In fact, Congress amended the Federal 
Water Pollution Control Act in 1961 to 
substitute the term “interstate or navigable 
waters" for "interstate waters," 
demonstrating that Congress wanted to be 
very clear that it was asserting jurisdiction 
over both types of waters: interstate waters 
even if they were not navigable for purposes 
of Federal regulation under the Commerce 
Clause, and traditional navigable waters even 
if they were not interstate waters. At no point 
were the interstate waters already subject to 
Federal water pollution control authority 
required to be navigable or to connect to a 
traditional navigable rvator. Further, as 
discussed above, the legislative history 
clearly demonstrates that Congress was 
expanding juri.sdiction — not narrowing it — 
with the 1972 amendments. Thus, it is 
reasonable to conclude that by defining 
"navigable waters" as “the waters of the 
United States” in the 1972 amendment.?. 
Congress included not just traditionally 
navigable waters, but all waters previously 
regulated under tho Federal Water Pollution 
Control Act, including non-navigable 
interstate waters. 

Based on the statutory definition of 
navigable waters, the requirement of section 
303(a) for water quality standards for 
interstate waters to remain in effect, the 
purposes of the Act, and the more than three 
decade.? of Federal water pollution control 
regulation that provides a context for reading 
those provisions of the statute, the intent of 
Congress is clear that the term “navigable 
waters” includes “interstate waters" as an 
independent basis for CWA jurisdiction, 
whether or not they themselves are 
traditional navigable waters or are connected 
to a traditional navigable water. 

B. Supreme Court Precedent Supports CWA 
Jurisdiction Over Interstate Waters Without 
Respect to Navigability 

In two seminal decisions, the Supreme 
Court established that resolving interstate 
water pollution issues wb.s a matter of 
Federal law and that the CWA was the 
comprehensive regulatory scheme for 
addressing interstate water pollution. Illinois 
v, Milwaukee. 406 U.S. 91 (1972); City of 
Milwaukee v, Illinois, 451 U.S. 304 (1981). In 
both of these decisions, the Court held that 
Federal law applied to interstate waters. 
Moreover, these cases analyzed the 
applicable Federal statutory schemes and 
determined that the provisions of the Federal 
Water Pollution Control Act and the CWA 
regulating water pollution applied generally 
to interstate waters. The holdings of these 
cases recognized the Federal interest in 
interstate water quality polhvtion; and City of 


Milwaukee recognized that CWA jurisdiction 
extends to interstate waters without regard to 
navigability. 

In Illinois V. Milwaukee, the Court 
considered a public nuisance claim brought 
by the State of Illinois against the dty of 
Milwaukee to address the adverse effects of 
Milwaukee's discharges of poorly treated 
sewage into Lake Michigan, “a body of 
interstate water.” 406 U.S. at 93. In relevant 
part, the Court held that the Federal common 
law of nuisance was an appropriate 
mechanism to resolve disputes involving 
interstate water pollution. 406 U.S. at 107 
("federal courts will be empowered to 
apprai.se the equities of suits alleging creation 
of a public nuisance by water pollution"). 

The Court further noted that in such actions 
the Court could consider a state’s interest in 
protecting its high water quality standards 
fmm “the more degrading standards of a 
neighbor." Id. 

In reaching this conclusion, the Court 
examined in detail the scope of the Federal 
regulatory scheme as it existed prior to the 
October, 1972 FWPCA amendments. In its 
April, 1972 decision, the Court concluded 
that the Federal Water Pollution Control Act 
"makes clear that it is federal, not state, law 
that in the end controls the pollution of 
infersfafe or navigable iv<iters."406 U-S. at 
102 (emphosis added). The Court, in this 
case, concluded that the regulatory 
provisions of the Federal Water Pollution 
Control Act did not address the right of a 
state to file suit to protect water quality. 
However, this was not because this statute 
did not reach interstate waters. The Court 
specifically noted that section 1 0(a) of the 
Federal Water Pollution Control Act “makes 
pollution of interstate or navigable waters 
subject ‘to abatement' " 406 U.S. at 102 
{emphasis added). Rather, the Cxturt noted 
diet the plaintiff in this action was seeking 
relief outside the scope of the Federal Water 
Pollution Control Act and that statute 
explicitly provided that independent ".state 
and interstate action to abate pollution of 
interstate or navigable waters shall be 
encouraged and shall not ... be displaced 
by Federal enforcement action." 406 U..S. et 
104 (c/ting .section 10(b) of the Federal Water 
Pollution Control Act). 

In addition, in IlIinoLs v. Milwaukee, the 
Court acknowledged that it was essential for 
Federal law to resolve interstate water 
pollution disputes, citing with approval the 
following disciussion from Texas v. Pankey: 
Federal common law and not the varying 
common law of the individual states is, we 
thin);, entitled and necc.ssary to be 
recognized as a basis for dealing in uniform 
.standard with the environmental rights of a 
State against improper Impairment by 
sources outside Its domain. . . . Until the 
held has been made the subject of 
comprehensive iegislation or authorized 
administrative standards, only a federal 
common law basis can provide an adequate 
mean.s for dealing with such claims as 
alleged federal rights. 

406 U.S. at 107 n. 9, citing Texas v. Pankey. 
441 F.2d 236, 241-242. 

In City af Milwaukee, the Court revisited 
this dispute and addressed the expanded 
.statutory provisions of the CWA regulating 


water pollution. The scope of the CWA 
amendments led the Court to reverse its 
decision in Illinois v. Milwaukee. In reaching 
this result, the Court concluded that Congress 
had elected to exercise its authority under 
Federal law to occupy the field of water 
pollution regulation. As a result, the Court 
concluded that there was no basis for 
maintaining a Federal common law of 
nuisance. 

Congres,s has not left the formulation of 
appropriate federal .standiirds to the courts 
through application of often vague and 
indeterminate nuisance concepts and 
maxims of equity jurisprudence, but rather 
has occupied the field through the 
establishment of a comprehensive regulatory 
program supervised by an expert 
administrative agency. Tho 1972 
Amendments to the Federal Water Pollution 
Control Act were not merely another law 
“touching inter.state waters". . . Rather, the 
Amendments were viewed by Congre.ss as a 
"total rcstnicturing" and "complete 
rewriting" of the existing water pollution 
legislation considered in that case. 

451 U.S. at 317, 

The Court's analysis in Illinois v, 
Milwaukee made clear that Federal enmmon 
law was necessary to protect "the 
environmental rights of States against 
improper impairment by sources outside its 
domain." 406 U.S. at 107, n. 9, In the context 
of interstate water pollution, nothing in the 
Court’s language or logic limits the reach of 
this conclusion to only navigoblo interstate 
waters. In City of Milwaukee, the Court found 
that the CWA was the "comprehensive 
regulatory program" that "occupied the 
field” (451 U.S. 317) with regard to interstate 
water pollntion, eliminating the basis for an 
independent common law of nuisance to 
address interstate water pollution. Since the 
Federal common law of nuisance (as well as 
the statutory provisions regulating water 
pollution in the Federal Water Pollution 
Control Act) applied to interstate waters 
whether navigable or not, the CWA could 
only occupy the field of interstate water 
pollution if U too extended to non-navigable 
as well Hs navigable interstate waters. 

With regard to the specifics of interstate 
water pollution, the City of Milwaukee Covirt 
noted that, in Illinois v. Milwaukee, it had 
been concerned that Illlnoi.s did not have a 
fomm in which it could protect its interests 
in abating water pollution from out of state, 
absent the recognition of Federal common 
law remedies, 4.51 U.S. at 325. The Court 
then went on to analyze in detail the .specific 
procedures created by the CWA "for a State 
affected by decisions of a neighboring State's 
permit-granting agency to seek redress.” 451 
U.S. at 326. The Court noted that "any State 
whnse waters may bo affected by the i,ssuance 
of a permit" is to receive notice and the 
opportunity to comment on the permit, id. 
(citing to CWA section 402{b){3)(.5). In 
addition the Court noted provisions giving 
EPA the authority to veto and issue its own 
permits “if a stalemate between an is.suing 
and objecting state develops." Id. (citing to 
CWA sections 4()2(d)(2)(A).(4)), In light of 
these protections for states affected by 
interstate water pollution, the court 
concluded that 
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[tjhe statutory scheme established by 
Congress provides a forum for the pursuit of 
such claims before expert agencies by means 
of the permit-granting process. It would be 
quite inconsistent with this scheme if federal 
courts were in effect to "write their own 
ticket” under the guise of federal common 
law after permits have already been issued 
and permittees have been planning and 
operating in reliance on them. 

451 U.S. at 326. 

Nothing in the language or the reasoning of 
this discussion limits the applicability of 
these protections of interstate waters to 
navigable interstate wafers or interstate 
waters connected to navigable waters. If these 
protections only applied to navigable 
interstate waters, a dowmstream state wonld 
be unable to protect many of its waters from 
out of state water pollution. This would 
hardly constitute a comprehensive regulatory 
scheme that occupied the field of interstate 
water pollution. 

For these reasons, the holdings and the 
reasoning of these decisions e.stahlish that the 
regulatory reach of the CVVA extends to all 
interstate waters without regard to 
navigability.’^ 

C. The Supreme Court's Decisjons in 
SWANCe and Rapanos Do Nat Limit or 
Constrain Clean Water Act Jurisdiction Over 
Nan-Novigabic Interstate Waters 

As noted above, the Supreme Court 
rocognized that Congress, in enacting the 
CWA. “intended to repudiate limits that had 
been placed on federal regulation by earlier 
water pollution control statutes and to 
flxeroi-se its powers under the Commerce 
Clause to regulate at least some waters that 
would not be deemed 'navigable' under the 
classical understanding of that term.” 
Riverside Bayview. 474 U.S. at 133; see also 
International Paper Co. v. Ouellette, 473 U.S. 
481, 486 n,6. (1987). In Riverside Bayview. 
and subsequently in SWANCCand Rapono.f. 
the Court addressed the construction of the 
CWA terms "navigable waters" and “the 
waters ofthe United States." In none of these 
cases did the Snpreme Court address 
interstate waters, nor did it overrule prior 
Supreme Court precedent which addres.sed 
the interaction between the CWA and Federal 
common la w to address poitulion of 
interstate waters. Therefore, the statute, even 
In light of SIVANCCand Rapanos, does not 
impose an additional requirement that 
interstate waters must be water that us 
navigable for purposes of Federal regulation 
under the Commerce Clause or connected to 
water that is navigable for purposes of 
Federal regulation under the Commerce 
Clause to be jurisdictional waters for 
purposes of the CWA. 


Nothing in subsequent Supreme Court case law 
regarding iotorstate waters in any way conflicts 
with the agencies' interpretation. See international 
Paperv. Ouelklte, 479 U.S. 4B1 (1987); i4j*onsns 
V. Oklahoma. 503 U.S. 91 (1992). In both of these 
cases, the Court detailed how the CWA had 
supplanted the P'ederal common law of nnisaiice to 
establLsh the controlling statutory scheme for 
addres.sing interstate water pollution disputes. 
Nothing in either decision limits the applicability 
ofthe CWA to interstate water pollution dispute.s 
involving navigable interstate waters or imerstate 
water.s counected to navigable waters. 


At the outset, it is worth notiog that neiflifir 
SWANCe nor Rapanos dealt with the 
jurisdictional status of interstate waters. 
Repeatedly in the SWANCC decision the 
Court emphasized that the question 
presented concerned the jurisdiction status of 
nonnavigable intrasfafe waters located in two 
Illinois counties. SWANCC 531 U.S. at 165— 
166, 171 {"wethus doclinc to . . . hold that 
isolated ponds, some only seasonal, wholly 
located within two Illinois counties fall under 
§ 404(a) definition of navigable waters . . .") 
{emphasis added). Nowhere in justice 
Rehnquist’s majority opinion in SWANCC 
dues the Court discuss the Court's interstate 
water case law.’® The Court does not even 
discuss the fact that CWA jurisdictional 
regnlations identify interstate waters as 
regulated "waters ofthe United States." In 
fact, the repeated emphasis on the intrastate 
nature of the waters at issue can be read as 
an attempt to distinguish SWANCC from the 
Court's interstate water jorispnidence. 

In Rapanos, the properties at issue were 
located entirely within the State of Michigan. 
547 U.S. 715, 762-764. Thus, the Court had 
no occasion to addre.ss the text of the CWA 
with respect to interstate waters or the 
agencies’ regulatory provisions concerning 
interstate waters. In addition, neither Justice 
Kennedy nor the plurality discusses the 
impact f>f their opinions on the Court’s 
interstate waters jurisprudence. The plurality 
decision acknowledges that CVVA 
jurisdictional regulations include interstate 
waters. 547 U.S. 715, 724. However, the 
plurality did not discuss in any detail its 
views as to the continued vitality of 
regulations concerning such waters. 

Moreover, one of the analytical 
underpinnings ofthe SWANCC and Rapanos 
decisions is irrelevant to analysis of 
regulations asserting jurisdiction over 
interstate waters. In SWANCC, the Court 
declined to defer to agency regulations 
asserting jurisdiction over isolated waters 
because 

|w)here an administrative interpretation of a 
statute invokes the outer limits of Congress’ 
power, we expect a clear indication that 
Congress intended that result. . . .This 
requirement .stems from our prudential desire 
not to needlessly roach constitrrtional issues 
and our assumption that Congress does not 
casually authorize administrative agencies to 
interpret a statute to push the limit of 
Congressional authority. . . . This concern is 
heightened where the administrative 
interpretation alerts the federal-state 
framework by permitting federal 
encroachment upon a traditional slate power, 
531 U.S. at 172-173 (citations omitted). 

However, the Court’s analysis in Illinois v. 
Milwaukee and City of Milwaukee make.s 
clear that Congress has broad authority to 
create Federal law to resolve interstate water 
pollution disputes. As discussed above, the 
Court in Illinois v. Milwaukee, invited further 
Federal legislation to address interstate water 
pollution, and in so doing concJitded that 
State low was not an appropriate basis for 
addressing interstate water pollution issues. 
406 U.S. at 107 n. 9 [citing Texas v. Pankey, 


ll is worth noting the Justice Rehnquist was 
also the author of City of Milwaukee. 


441 F, 2d 236. 241-242). In City of 
Milwaukee, the Court indicated that central 
to its holding in lUinois v. Milwaukee was its 
concern "that Illinois did not have any forum 
to protect its interests [in the matters 
involving interstate water pollution].’’ 451 
U.S. 325. A.s discussed above, the Court cited 
with approval the statutory provisions of the 
CWA regulating water pollution as an 
appropriate means to address that concern. 

"The City of Milwaukee and Illinois v. 
Milwaukee decisions make clear that 
assertion of Federal authority to resolve 
disputes involving interstate waters does not 
alter "the Federal-State framework by 
permitting Federal encroachment on a 
traditional State power." 531 U.S. at 173. 
"Our decisions concerning interstate waters 
contain the same theme. Rights in interstate 
streams, like questions of boundaries, have 
been recognized as presenting Federal 
questions." Illinois v, .Vf/iwai/Jcee. 406 U.S. at 
105 (internal quotations and citations 
omitted). 

The Supreme Court's analysis in SWANCC 
and Rapanos materially altered the criteria 
for analyzing CWA jurisdictional Lssues for 
wholly j'nfrasfote waters. However, these 
decisions by their terms did not affect the 
body of case taw developed to address 
interstate waters. The holdings in the 
Supreme Court's interstate waters 
jurisprudence, in particular City of 
Milwaukee, apply CWA jurisdiction to 
interstate waters without regard to, or 
discusjjion of, navigability. In Ci'fy of 
Milwaukee, the Court held that the CWA 
provided a comprehensive statutory scheme 
for addressing the consequences of interstate 
water pollution. Based on this analysis, the 
Court expre-ts/yoverruled its holding in 
Illinois V. Milwaukee that the Federal 
common law of nuisance would apply to 
resolving interstate water pollution disputes, 
Instead, the Court held that such disputes 
would now be resolved through application 
of the statutory provision.s of the CWA 
regulating water pollution. 

It would be unreasonable to interpret 
SWANCC or Rapano,? as overruling City of 
Milwaukee with respect to CWA jurisdiction 
over non-navigable interstate waters. Such an 
interpretation would result in no law to 
apply to water pollution disputes with regard 
to such waters, unless one were to assume 
that the Court intended (without discussion 
or analysis) to restore the Federal common 
law of nuisance .as the law to apply in such 
matters. Moreover. SWANCC and Rapano.s 
acknowledge that CVN'A regulatory 
jurisdiction extends to at least some non- 
navigable waters, ,9ee, e.g.. 547 U.S. at 779 
(Kennedy, J.), Neither the SWA.NCC Court 
nor the plurality or Kennedy opinions in 
Ropanos purports to set out the complete 
boundaries of CWA jurisdiction. See. e.g., 

547 U.S. at 731 (“iwle need not decide the 
precise extent to which the qualifiers 
‘navigable’ and ‘of the United States' restrict 
the coverage ofthe Act.") (plurality opinion). 

In addition, as the Supreme Court has 
repeatedly admonished, if a Supreme Court 
precedent has direct application in a case yet 
appears to re)>t on a rationale rejected in some 
other line of decisions, lower courts should 
follow the case which directly controls. 
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leaving to the Supremo Court the prerogative 
of overruling its precedents. Agostivo v. 
Felton, 521 U.S. 203, 237 (1997); United 
States V. Hatter, 532 U.S. 557, 566-567 
(1981). Moreover, when the Supreme Court 
overturns established precedent, it is explicit. 
See, Lawrence v. Texas, 339 U.S. 558, 578 
["Bowers was not correct when it was 
decided, and it is not correct today. It ought 
not to remain binding precedent. Sowers v. 
Hardwick should be and now is overruled."’). 

D. The Agencies' Longstanding Interpretation 
of the Term "Navigable Waters" To Include 
"Infer, stole Winters” 

EPA, the agency charged with 
implementing the CWA, has always 
interpreted the 1972 Act to cover interstate 
waters. Final Rules, 38 FR 13528, May 22, 
1973 (the term “waters of the United States” 
includes “interstate waters and their 
tributaries, including adjacent wetlands”). 
While the Corp,s of Engineers initially limited 
the scope of coverage for purposes of section 
404 of the CWA to those waters that were 
subject to the Rivers and Harbors Act of 1899, 
after a lawsuit, the Corps amended it.s 
regulations to provide for the same definition 
of “waters of the United State,s” that EPA’s 
regulations had always established. In 1975. 
the Corps' revised regulations defined 
“navigable waters” to include “[ijnterstate 
waters landward to their ordinaty high water 
mark and up to their headwaters.” In their 
final rules promulgated in 1977, the Corps 
adopted EPA's definition and included 
within the definition of “waters of the United 
Stato-s” “interstate waters and their 
tributaries, including adjacent wetiand.s," 

The preamble provided an explanation for 
the inclusion of interstate waters; 

The affects (sic) of water pollution in one 
state can adversely affect the quality of the 
waters in another, particularly if the waters 
involved are interstate, Prior to the FWPCA 
amendments of 1972, most federal statutes 
pertaining to water quality were limited to 
interstate waters, We have, therefore, 
included this third category consistent with 
the Fedora! government’s traditional role to 
protect those waters from the standpoint of 
water quaiity and the obvious effects on 
interstate commerce that will occur throrigh 
pollution of interstate waters and their 
tributaries. 

Final Rules, 42 FR 37122, Jiiiy 19, 1977, 

The legislative history similarly provides 
support for the agencies’ interpretation, 
Congres.s in 1972 concluded that the 
mechanism for controlling discharges and, 
thereby abating pollution, under the FWPCA 
and Refuse Act “has been inadequate in 
every vitai aspect.” S. Rep, No. 414, 92d 
Cong., 1st Se.ss. 7 (1972). The Senate 
Committee on Public Works reported that 
development of water quality standards, 
assigned to the states under the 1965 FWPCA 
Amendments, "is lagging” and the "1948 
abatement procedures, and the almost total 
lack of enforcement,” prompted the search 
for “more direct avenues of action against 
water polluters and water poHution.” Id. at 
5. The Committee further concluded that 
although the Refuse Act permit program 
created in 1970 ".seeks to establish this direct 
approach," it was too weak because it 


applied only to industrial polluters an<} too 
unwieldy because the authority over each 
permit application was divided between tw’o 
Federal agencies. See id. at 5; see also id. at 
70—72 (discussing inadequacies of Refuse Act 
program). 

In light of the poor success of those 
programs, the Committee recommended a 
more direct and comprehensive approach 
which, after amendment in conference, was 
adopted in the 1972 Act. The text, legislative 
history and purpose of the 1972 
Amendments all show an intent — through 
the revisions — to broaden, improve and 
strengthen, not to curtail, the Federal water 
pollution control program that had existed 
under the Refuse Act and FWPCA. The 
1972 FWPCA Amendments were "not merely 
another law ‘touching interetate waters' " but 
were “viewed by Congress as a ‘total 
restructuring’ and ‘complete rewriting’ of the 
existing water pollution legislation." 

As the legislative history of the 1972 Act 
confirms, Congress' use of the term “watens 
of the United States" was intended to 
repudiate earlier limits on the reach of 
Federal water pollution efforts: “The 
conferees fully intend that the term 
"navigable waters’ be given the broadest 
possible constitutional interpretation 
rmencumbered by agency determinations 
which have been made or may be made for 
administrative purposes." See S. Conf. Rep. 
No. 1236. 92d Cong., 2d Sees. 144 (1972). The 
House and Senate Committee Reports further 
elucidate (he Conference Committee’s 
rationale for removing the word “navigable" 
from the definition of "navigable waters," in 
33 U.S.C. 1362(7). The Senate report stated: 

The control strategy of lha Act extends to 
navigable waters. The definition of this term 
means the navigable waters of the United 
States, portions thereof, tributaries thereof, 
attd includes the territorial .seas and the Great 
Lake.s. Through a narrow interpretation of the 
definition of interstate waters the 
implementation of the 1965 Act was severely 
limited. Water moves in hydrologic cycles 
and it is essential that discharge of pollutants 
be controlled at the source. Therefore, 
reference to the t:ontTol requirements must be 
made the navigable waters, portions thereof, 
and their tributaries. 

5ee S. Rep. 414. 92d Cong.. 1st Sess. 77 
(19711; see also H.R. Rep. No. 911, 92d Cong., 


'"See id. at 9 ("The scope of the 1899 Refuse Act 
is broadened: the adminialrativc capahility is 
strengtheoed.”): id. at 43 rMucli of the 
Conunittce's lime devoted to this Act centered on 
an effort to resolve the existing water quality 
program and the separate pollution program 
developing under the 1899 Refuse Act.”). Congress 
made an effort "to weave” the Refuse Act permit 
program into the 1972 Amendments, id. at 7t. as 
the staluloiy text shows. See 33 U.S.C. 1342(a) 
(providing that each application for a permit under 
33 U.S.C 407. pending on October 18. 1972, shall 
be deemed an application for a permit tinder 33 
U..S.C. 1342(a)). 

^ City of Milwaukee V. Illinois. 451 U.S. at 317; 
see also id. at 318 (Irolding that the CWA precluded 
Federal common-iaw claims because “Congress’ 
intent in enacting the ICWA) was clearly to 
establish an all-encompassing program of water 
pollution regulation”); Middlesex County Sewerage 
Auth. V. Nadonal Sea Cloiruners Ass’n, 45.3 U.S. 1, 
22 (1981) (existing statutory scheme "was 
completely revised" by en^ment of the CWA). 


2d Ses.s. 131 (1972) (“The Committee fully 
intends that the term “navigable waters” be 
given the broade,st possible constitutional 
interpretation unencumbered by agency 
determinations which have been made or 
may be made for administrative purposes.”). 
These passoges strongly suggest that Congress 
Intended to expand Federal protection of 
waters. There is no evidence that Congress 
intended to exclude interstate waters which 
were protected under Federal law if they 
were not water that is navigable for purposes 
of Federal regulation under the Commerce 
Clause or connected to water that is 
navigable for purposes of Federal regulation 
under the Commerce Clause. Such an 
exclusion would be contrary to all the stated 
goals of Congress in enacting the sweeping 
amendments which became die CWA. 

The CWA was enacted in 1972. EPA’.s 
contemporaneous regulatory definition of 
"waters of tho United States.” promulgated 
in 1973. included interstate waters. The 
definition has been EPA’s interpretation of 
the geographic jurisdictional scope of the 
CWA for approximately 40 years, Congress 
ha.s also been aware of and has supported the 
Agency’s longstanding interpretation of the 
CWA. “Where ‘an agency's statutory 
constniction has been fully brought to the 
attention of the public and the Congress, and 
the latter has not sought to alter that 
interpretation although it has amended the 
statute in other respects, then presumably the 
legislative intent has been correctly 
discerned.’” North Haven Board of 
Education v. Bell, 102 456 U.S, 512, ,535 
(1982) [quoting United States v. Rutherford, 
442 U.S. 544 n, 10 (1979) (internal quote.s 
omitted)). 

The 1977 amendments to the CWA were 
the result of Congress' thorough analysis of 
the scope of CWA jurisdiction in light of EPA 
and Corps regulations. The 1975 interim final 
regulations promulgated by the Corps in 
response to NRDCv. Callaway, arou,sed 
considerable congressional interest. Hearings 
on the subject of section 404 jurksdiction 
were held in both the House and the 
Senate.22 An amendment to limit the 
geographic reach of section 404 to waters that 
are navigable for purposes of Federal 
regulation under the Commerce Clauses and 
their adjacent wetlands was passed by the 
House, 123 Cong, Rec. 10434 (1977), defeated 
on the floor of the Sonata, 123 Cong. Rec. 
26720 (1977), and eliminated by the 
Conference Committee, H.R. Conf. Rep. 95- 
830, 95th Cong., 1st Sess. 97-105 (1977). 
Congress rejected the proposal to limit the 
geographic reach of section 404 because it 
wanted a permit system with ”«o gaps” in its 
protective sweep. 123 Cong. Rec, 26707 
(1977) (remarks of Sen. Randolph). Rather 
than alter the geographic reach of section 


40 FR 31320, 31324 (July 23, 1975). 

^^Sflcfion 404 ofthd Fcrhml IVfifer Pollution 
Control Act Anwndments of 1972: Hsarings Before 
ffte SenofB Cornm. on Public Works, 94th Cong., 2d 
Sess. (1976); Development of New Begulations by 
the Corps of Engineers, linplenwnting Section 404 
of die Federal Water Pollution Control Act 
Concerning Permits for Disposal of Dredge or Fill 
Moterial: Hearings Before the Subcomni. on Water 
Resources of the House. Comm, on Public Work.v 
and Transportation. 94th Cong., 1st Sas.s. (1975). 
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404, Congress amended the statute by 
exempting certain activities — mo.st notably 
certain agricultural and silvicultural 
activities — from the permit requirements of 
section 404. See 33 U.S.C. 1344(0, 

Other evidence abounds to support the 
conclusion that when Congress rejected the 
attempt to limit the geographic reach of 
section 404, it was well aware of the 
jurisdictional scope of EPA and the Corps’ 
definition of “waters of the United States.’’ 
For example, Senator Baker stated (123 Cong. 
Rec. 26718 (1977)); 

Interim final regulations were promulgated 
hy the (CJorps [on] July 25, 1975.* * * 
Together the regulations and [EPAJ 
guidelines established a management 
program that focused the decisionmaking 
proce.ss on significant threats to aquatic areas 
while avoiding unnecessary regulation of 
minor activities. On July 19, 1977, the 
[Cjorps revised its regulations to further 
streamline the program and correct several 
misunderstandings, * * * 

Continuation of the comprehensive cox-erage 
of this program is essential for the protection 
of the aquatic environment. The once 
seemingly separable types of aquatic systems 
are, we now know, interrelated and 
interdependent. We cannot expect to 
preserve the remaining qualities of our water 
resources without providing appropriate 
protection for the entire resource, 

Earlier jurisdictional approaches under the 
[Rivers and Harbors ActJ established artificial 
and often arbitrary boundaries. . . , 

Thks legislative history leaves no room for 
doubt that Congress was aware of the 
agencies’ definition of navigable waters. 
While there was controversy over tho 
a8.sertion of jurisdiction over all adjacent 
wetlands and some non-adjacent wetlands, 
the agencias’ assertion of CWA jurisdiction 
over interstate waters was uncontroversial. 

Finally, the constitutional concerns which 
led the Supreme Court to decline to defer to 
agency regulations in SIVANCC and Rapanos 
are not present here where the agency is 
asserting jurisdiction over interstate waters. 

In .SWANCe, the Court declined to defer to 
agency regulations assorting jurisdiction over 
non-adjacent, non-navigable, intrastate 
waters because tho Court felt such an 
interpretation of the statute invoked the outer 
limits of Congress' power, The Court’s 
concern "is heightened where the 
administrative interpretation alters the 
federal-state framework by permitting federal 
encroachment upon a traditional state 
power.” 531 U.S, at 172~-173 (citations 
omitted), Authority over interstate waters is 
squarely within the bounds of Congress’ 
Commerce Clause powers.^-’’ Further, the 
Federal Government Is in the best po.sition to 
address issues which may arise when W’aters 
cross state boundarie.s, so this interpretation 
does not disrupt the Federal-State framework 
in the manner the Supreme Court feared that 
the assertion of jurisdiction over a non- 
adjacent, non-navigable, intrastate body of 
water based on the presence of migratory 
birds did. The Supreme Court's analysis in 


In Illinois v. Milmiiikec, the Supreme Court 
noted that "Conyres.s' has enacted numerous laws 
touching interstate walsrs.” 40e U.S, at TOl. 


Illinois V. Milwaukee and City of Milwaukee 
makes clear that Congress has broad 
authority to create Federal larv to resolve 
interstate water pollution disputes. 

Therefore, as discussed in Section 11. B above, 
it is appropriate for the agencies to adopt an 
interpretation of the extent of CWA 
jurisdiction over interstate waters that gives 
full effect to City of Milwaukee unless and 
until the Supreme Court elects to revisit its 
holding in that case. 

Thus, based on the language of the statute, 
the .statutory history, the legislative history, 
and the caselaw, the agencies’ continue their 
longstanding interpretation of “navigable 
waters" to include interstate waters. 
Tributaries 

Id riapanos, justice Kennedy reasoned that 
Riverside Bayview and SIVANCC “establish 
the framework for” determining whether an 
assertion of regulatory jurisdiction 
constitutes a reasonable interpretation of 
"navigable wafers” — "the connection 
between a non-navigable wafer or wetland 
and a navigable w’ati^ may be so close, or 
potentially so close, that the Corps may deem 
the water or wetland a 'navigable water’ 
under the Act;” and “(albsent a significant 
nexus, jurisdiction under the Act is lacking.” 
547 U.S. at 767. "The required nexus must 
be assessed in terms of the statute’s goals and 
purposes. Congress enacted the law to 
'restore and maintain the chemical, physical, 
and biological integrity of the Natiun's 
waters.’ 33 U.S.C. 125i(a}, and it pursued 
that objective by restricting dumping and 
filling in 'navigable waters.’ .sections 1311(a), 
1362(12).’’ Id. at 779. "Justice Kennedy 
concluded that the term "waters of the 
United States” encomjiasses wetlands and 
other waters that "possess a 'significant 
nexus’ to waters that are or were naxigablc 
in fact or that could reasonably be so made.” 
Id. at 759. He further concluded that 
wetlands possc.ss the requisite significant 
nexus: "if tho wetlands, either alone or in 
combination with similarly situated 
(wetlands) in tho region, significantly affect 
the chemical, physical, and biological 
Integrity of other covered waters more readily 
understood a.s ’navigable.’ " Id. at 780. 

While Justice Kennedy’s opinion focused 
on adjacent wetlands in light of the facts of 
the cases before him. the agencies 
determined it was reasonable and 
appropriate to undertake a detailed 
examination of the scientific literature to 
determine whether tributaries, as a category 
and as the agencies propose to define them, 
significantly affect the chemical, physical, or 
biological integrity of downstream navigable 
waters, interstate waters, or territorial sea.s 
into which they flow. Based on this extensive 
analysis, the agencies concluded that 
tributaries with bed and hanks, and ordinary 
high water marks, alone or in combination 
with other tributaries, as defined by the 
proposed regulation, in the watershed 
perform these functions and should be 
considered, as a category, to be “waters of the 
United States.” 

The assertion of jurisdiction over this 
category of waters is fully consistent with 
justice Kennedy’s opinion in Jlaponos. 
“Justice Kennedy concluded that the term 


“waters of the United Stafe.s” encompasses 
wetlands and other waters that "possess a 
‘significant nexus' to waters that are or were 
navigable in fact or that could reasonably be 
so made." Id. at 759, With respect to 
tributaries, Justice Kennedy rejected the 
plurality’s approach that only “relatively 
permanent” tributarie.s are within the scope 
of CWA jurisdiction. He stated that the 
plurality’s requirement of "permanent 
standing water or continuous flow, at least 
for a period of ‘some months’ . , , make.s 
little practical sense in a statute concerned 
with downstream water quality." Id. at 769. 
Instead, Justice Kennedy concluded that 
"Congress could draw a line to exclude 
irregular waterways, but nothing in the 
statute suggests it has done so;" in fact, he 
stated that Congress has done “(qjuitc the 
opposite. . W. at 769. Further, Justice 
Kennedy concluded, based on “a full reading 
of the dictionary definition” of 'waters," that 
“the Corps can reasonably interpret the Act 
to cover the paths of such impermanent 
streams. ” Id. at 770 (emphasis added). 

Moreover, Justice Kennedy’s opinion did 
not reject the agencies’ existing regulations 
governing tributaries. The consolidated cases 
in fiopanos involved discharge,s into 
wetlands adjacent to nonnavigable tributaries 
and, therefore. Justice Kennedy’s analysis 
focused on the requisite showing for 
wetlands. Justice Kennedy described the 
Corps’ standard for asserting jurisciiction over 
tributaries: "the Corps deems a water a 
tributary if it feeds into a traditional 
navigable water (or a tributary thereof) and 
possesses an ordinary high water mark , . 

Id. at 781, see also id at 761. He 
acknowledged that this requirement of a 
perceptible ordinary high water mark for 
ephemeral streams, 65 FR 12828. March 9, 
2000. "[ajssiiming it is subject to reasonably 
consistent application, , , . may well provide 
a reasonable measure of whether specific: 
minor tributaries bear a sufficient nexus with 
other regulated waters to constitute navigable 
waters under the Act," 547 U.S, at 781, see 
also id. at 761. With respect to wetlands, 
Justice Kennedy concluded that the breadth 
of this standard for tributaries precluded use 
of adjacency to such tributaries as the 
determinative measure of whether wetlands 
adjacent to such tributaries “are likely to play 
an important role in the integrity of an 
aquatic system comprising navigable waters 
as traditionally understood,’’ Id. at 781. He 
did not, however, reject the Corps’ use of 
"ordinary high water mark” to assert 
regulatory jurisdiction over tributaries 
themselves, Id. 

In the foregoing passage regarding the 
existing regulatory standard for ephemera! 
stream,s, Justice Kennedy also provided a 
“but .see" citation to a 2004 U.S. General 
Accounting Office (now the U.S, Government 
Accountability Office) (GAO) report “noting 
variation in results among Corps district 
offices.” Id. In 2005, the Corps issued a 
regulatory guidance letter (RGL 05-05) to 
Corps districts on OHWM identification that 
was designed to ensure more consistent 
practice. The Corps has also issued 
documents to provide additional technical 
assistance for problematic OHWM 
delineations, See. e.g.. R.W. Lichvar and S.M. 
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McColiey. U.S. Army Corps of Engineers, A 
Field Guide to the Identification of the 
Ordinary High Water Mark ( OHWM) in the 
Arid fVesf liegion of the IVesfern United 
States: A Delineation Manual, ERDC/CRREL 
TR-08-12 (2008). Moreover, the agencies 
propose today for the first time a regulatory 
definition of "tributary-” The definition 
expressly addresses some of the issues with 
respect to identification of an OHWM that 
caused many of the inconsistencies reported 
by the GAG. For example, this proposed 
regulation clearly provides that a water that 
otherwise meets the proposed definition of 
tributary remains a jurisdictional tributary 
even if there are natural or man-made breaks 
in the OHWM. The proposed definition also 
provides a non-exciusive list of examples of 
breaks in the OHWM to assist in clearly and 
consistently determining what meets the 
definition of tributary. 

Most fundamentally, the agencies believe 
that the scientific literature demonstrates that 
tributaries, as a category and as the agencies 
propose to define them, play a critical role 
in the integrity of aquatic systems comprising 
traditional navigable waters and interstate 
waters, and therefore are “waters of the 
United States” wlhin the meaning of the 
Clean Water Act. 

Adjacent Waters 

The eWA explicitly establishes authority 
over adjacent wetlands. Under section 404(g). 
states are authorized to assume responsibility 
for administration of the section 404 
permitting program with respect to 
“navigable waters {other than those waters 
which are presently used, or are susceptible 
to use in their natural condition or by 
rea.sonable improvement as a means to 
transport interstate or foreign commerce 
shoreward to their ordinary high watermark, 
including all waters which are subject to the 
ebb and flow of the tide shoreward to their 
mean high water mark, or mean higher high 
water mark on the west coast, including 
wetlands adjacent thereto)." 33 U.S.C. 
1344(g)(1) (emphasis added). While this 
provision mainly serves as a limitation on the 
scope of waters for which slates may be 
authorized to wsue permits, it also shows 
that CongroB.s was concerned with the 
protection of adjacent wetlands a.od 
recognized their important role in protecting 
downstream traditional navigable waters. 
Indeed, the existing definition of adjacency 
was developed in recognition of the integral 
role wetlands play in broader aquatic 
ecosystems: 

The regulation of activities that cause water 
pollution cannot rely on . . . artificial lines 
... but must focus cm all waters that 
together form the entire aquatic system. 

Water moves in hydrologic cycles, and the 
pollution of this part of the aquatic system, 
regardle.ss of whether if is above or below an 
ordinary high water mark, or mean high tide 
line, will affect the water quality of the other 
waters within that aquatic system. For this 
rea,son, the landward limit of Federal 
jurisdiction under Section 404 mu.st include 
any adjacent wetlands that form the border 
of or are in reasonable proximity to other 
waters of the United States, as these wetlands 
are part of this aquatic sy,stem. 


42 FR 37128, July 19, 1977. 

As the Supreme Court found in United 
States V. fljVersJtfeBoyvieH' Homes, Inc., "the 
evident breadth of congressional concern for 
protection of water quality and aquatic 
ecosystems suggests that it is reasonable for 
the Corps to interpret the term ‘waters' to 
encompass wetlands adjacent to waters as 
more conventionally defined.” 474 U.S. at 
133. 

in upholding the Corps’ judgment about 
the relationship between waters and their 
adjacent wetlands, the Supreme Court in 
Biverside Bayview acknowledged that the 
agencies’ regulations take into account 
functions provided by wetlands in support of 
this relationship. ‘‘[AMjacent wetlands may 
‘serve significant natural biological functian.s, 
including food chain production, general 
habitat, and nesting, spawning, rearing and 
resting sites for aquatic . . . species.”' W. at 
1 33 (citing § 320.4(b)(2)(i)). The Court further 
stated that the Corps bad reasonably 
concluded that "wetlands adjacent to lakes, 
rivers, streams, and other bodies of water 
may function as integral parts of the aquatic 
environment even when the moisture 
creating the wet]and.s does not find its source 
in the adjacent bodies of water.” 474 U.S. at 
135. 

Two decades later, a majority of justices in 
Bopanos concluded that the agencies’ 
regulatory definition of adjacent wetlands 
reasonable. Justice Kennedy stated: 

As the Court noted in Biverside Bayview. ‘the 
Corp.s has concluded that wetlands may serve 
to filter and purify water draining into 
adjacent bodies of water. 33 CFR 
320.4(b){2j(vii)(1985). and to slow the flow of 
surface runoff into lakes, rivers, and streams 
and thus prevent flooding and erosion, see 
§320.4(b)(2)(iv) and (v).' Where wetlands 
perform the,se filtering and runoff-control 
functions, filling them may increase 
downstream pollution, much as a discharge 
of toxic pollutants would.. . . In many cases, 
moreover, filling in wetlands separated from 
another water by a berm can mean that flood 
water, impurities, or runoff that would have 
been .stored or contained in the wetlands will 
imstcad flow out to major waterways. With 
these concerns in mind, the Corps’ definition 
uf adjacency is a reasonable one, for it may 
be the absence of an interchange of waters 
prior to the dredge and fill activity that 
makes protection of the wetlands critical to 
the statutory scheme. 

547 U.S. at 775 (citations omitted). 

The four dissenting jttstices similarly 
concluded: 

The Army Corps has determined that 
wetlands adjacent to tributarie.s of 
traditionally navigable waters preserve the 
quality of our Nation’s waters by, among 
other things, providing habitat for aquatic 
animals, keeping excessive sediment and 
toxic pollutants out of adjacent waters, and 
reducing downstream flooding by absorbing 
water at times of high flow. The Corps' 
resulting decision to treat these wetlands as 
encompassed within the term ‘waters of the 
United States’ is a quintessentiai example of 
the Executive’s reasonable interpretation of a 
statutory provision. 


Id. at 778 {citing Chevron U.S. A. Inc. v. 
Natural Resources Defense Council, Inc., 467 
U.S. 837, 042-845 (1904)), 

For those wetlands adjacent to traditional 
navigable water.s, )u,stice Kennedy concluded 
in Rapano-s that the agencies' existing 
regulation “rests upon a reasonable inference 
of Dcoiogic interconnection, and the assertiou 
of jurisdiction for those wetlands is 
sustainable under the Act by showing 
adjacency alone.” 547 U.S. at 7fl0. For other 
adjacent waters, including adjacent wetlands, 
Justice Kennedy’s significant nexus standard 
provides a framework for establishing 
categories of watens which are per se “waters 
of the United State-s.” First, he provided that 
wetlands are jurisdictional if they "either 
alone or in combination with .similarly 
situated lands in the region, significantly 
affect the chemical, physical, and biological 
integrity of other covered waters more readily 
undenstood as ‘navigable.’” Id. at 780. Next, 
Justice Kennedy stated that "(tlhrough 
regulation or adjudication, the Corps may 
choose to identify categories of tributaries 
that, due to their volume of flow (either 
annually or on average), their proximity to 
navigable waters, or other relevant 
considerations, are significant enough that 
wetlands adjacent to them are likely, in the 
majority of cases, to perform important 
functions for an aquatic system incorporating 
navigable waters.” Id. at 780-81. 

While the issue was not before the 
Supreme Court, it is reasonable to also assess 
whether non-wetland waters have a 
significant nexus, as Justice Kennedy’s 
opinion maJees clear that a significant nexus 
is a touchstone for CWA jurisdiction, The 
agencies have determined that adjacent 
waters as defined in today’s proposed rule, 
alone or in combination with other adjacent 
waters in the region that drains to a 
traditional navigable water, interstate water 
or the territorial seas, significantly affect the 
chemical, physical, and biological integrity of 
those waters, A.s explained in more detail in 
Section M, below, the proposed rule 
interprets the phrase "in the region" to moan 
the watershed that drains to the nearest 
traditional navigable water or interstate water 
through a .single point of entry. The agencies 
have determined that because the movement 
of water from watershed drainage basins to 
river network.s and lakes shapes the 
development and function of these systems 
in a way that is critical to their long term 
health, the watershed is a reasonable and 
technically appropriate reflection of 
Congressional intent. 

The agencies have concluded that all 
waters that meet the proposed definition of 
"adjacent” are .similarly situated for purposes 
of analyzing whether they, in the majority of 
cases, have a significant nexus to an (aid) 
through (a)(3) water. Based on the agencies’ 
review of the scientific literature, we have 
concluded that the,se waters, when bordering, 
contiguous or located in the floodplain or 
riparian area, or when otherwise meeting the 
definition of "adjacent.” provide many 
similar functions that significantly affect the 
chemical, physical, or biological integrity of 
traditional navigable waters, interstate 
waters, or the territorial seas. Further, 
because the proposed definition generally 
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focuses on the location of the waters (i.e., 
those that are located near (a)[l) through 
(a){5) waters], interpreting the term 
“similarly situated” to include ail adjacent 
waters, as defined in the proposed rule, is 
reasonable and consistent with the science. 
The geographic position of an “adjacent” 
water relative to the tributary is indicative of 
the relationship to it, with many of its 
defining characteristics resulting from the 
movement of materials and energy between 
the categories of waters. The scientific 
literature documents that waters that are 
adjacent to (a)(1) through {a)(5) waters, 
including wetlands, oxbow lakes and 
adjacent ponds, are integral parts of stream 
networks because of their ecological 
functions and how they interact with each 
other, and with downstream traditional 
navigable waters, interstate waters, or the 
territorial seas. In other words, tributaries 
and their adjacent watens, and the 
downstream traditional navigable watens, 
interstate waters, and territorial .seas into 
which those waters flow, are an integrated 
ecological system, and discharges of 
pollutants, including discharges of dredged 
or fill material, into any component of that 
ecological .system, mu.st he regulated under 
the eWA to restore and maintain the 
. chemical, physical, or biological integrity of 
these waters. 

Based on the science, as summarized 
below, the agencies have concluded that 
wetlands and waters adjacent to all 
tributaries that meet the propo.sed definition 
of '‘tributary” provide vital functions for 
downstream traditional navigable waters, 
interstate waters, or the territorial seas. In 
particular, the scientific literature supports 
the conclusion that waters adjacent to all 
tributaries as defined in section (a)(5) have a 
significant nexus to waters described in 
paragraphs (a)(1) through (a)(3). Because 
smaller streams, whether perennial, 
intermittent, or ephemeral, are much more 
common than larger stream.?, the volume of 
a stream’s flow is not the best measure of its 
contribution to the chemical, physical, or 
biological integrity of downstream waters. 
Report at 4-2. 4-3. As disctissed in more 
detail in Appendix A, small streams 
cumulatively exert a strong influence on 
downstream waters, partly by collectively 
providing a substantial amount of the river’s 
water, id. at 4-3, 4-4 to 4-5, but also by 
playing unique roles that large streams' 
typically do not, including providing habitat 
for aquatic macroinvertebrates which help 
maintain the health of the downstream water. 
Waters adjacent to those small tributary 
streams, therefore, also significantly affect 
{a)(l) throvigh (a)(3) waters through the 
movement of energy and materials between 
adjacent waters and those tributaries, 
resulting ultimately in significant 
downstream effects on the chemical, 
physical, and biological integrity of the {a)(l) 
through (a)(3) waters. 

‘‘Other Waters” 

In Rapanos, Justice Kennedy provides an 
approach for determining what constitutes a 
“significant nexus” that can serv’O as a basis 
for defining “waters of the United States” 
through regulation. Justice Kennedy 


concluded that "to constitute 'navigable 
waters’ imder the Act. a water or wetland 
must possess a ‘significant nexus' to waters 
that arc or were navigable in &ct or that 
could reasonably be so made.” Id. at 759 
(citing SWANCe, 531 U.S. at 167, 172). 

Again, the four justices who signed on to 
Justice Stevens' opinion would have upheld 
jurisdiction under the agencies' existing 
regrdations and stated that they would 
uphold jurisdiction under cither the plurality 
or Justice Kennedy’s opinion. Justice 
Kennedy stated that wetlands should be 
considered to possess the requisite nexus in 
the context of assessing whether wetlands are 
jurisdictional: “If the wetlands, either alone 
or in combination with similarly situated 
(wetlands) in tbe region, significantly affect 
the chemical, physical, and biological 
integrity of other covered waters more readily 
understood a.s ‘navigable.’ ” Id. at 780. In 
light of Rapanos and SWANCC, the 
“significant nexus” standard for CWA 
jurisdiction that Justice Kennedy’s opinion 
applied to adjacent wetlands alw can 
reasonably be applied to other waters such as 
ponds, lakes, and non-adjacent wetlands that 
may have a significant nexus to a traditional 
navigable water, an interstate water, or the 
territorial seas. 

The proposed rule includes a definition of 
significant nexus that is consistent with 
Justice Kennedy’s significant nexus standard, 
In characterizing the significant nexus 
standard. Justice Kennedy stated: “The 
required nexus must be ass«.ssed in terms of 
the statute’s goals and purposes. Congress 
enacted the (CWA) to 're.storc and maintain 
the chemical, physical, and biological 
integrity of the Nation’s waters' . . ..’’547 
U.S. at 779. It clear that Congress intended 
the CWA to “restore and maintain" all three 
forms of “integrity," 33 U.S.C. 1251(a). so if 
any one form is compromised then that is 
contrary to the statute’s stated objective. It 
would subvert the intent if the CWA only 
protected waters upon a showing that they 
had effects on every attribute of a traditional 
navigable water, interstate water, or 
territorial sea. Therefore, a showing of a 
significant chemical, physical, or biological 
affect should satisfy the significant nexus 
standard. 

Justice Kennedy’s opinion provides 
guidance pointing to many fimctlons of 
waters that might demonstrate a significant 
nexus, such as sediment trapping, nutrient 
recycling, pollutant trapping and filtering, 
retention or attenuation of flood waters, and 
runoff storage. See 547 U.S. at 775, 779-80. 
Furthermore, Justice Kennedy recognized 
that a hydrologic connection is not necessary 
to establish a significant nexus, becau.se in 
some cases the ab.sence uf a hydrologic 
connection would show the significance of a 
water to tbe aquatic system, such as retention 
of flood waters or pollutants that would 
otherwise flow downstream to the traditional 
navigable water or interstate water. Id. at 775. 
Finally, Justice Kennedy wa.s clear that the 
requisite nexus must be more than 
“speculative or insubstential” in order to be 
significant. Id. at 780. Justice Keimedy’s 
standard is consistent with basic scientific 
principles about how to restore and maintain 
the integrity of aquatic ecosystems. 


Similarly Situated 

For purposes of analyzing the significant 
nexus of tributaries and adjacent waters, 
tributaries that meet the proposed definition 
of “tributary” in a watershed draining to an 
{a)(l) through (a)(3) water are similarly 
situated, and adjacent waters that meet the 
proposed definition of "adjacent” in a 
watershed draining to an (a)(1) through {aj(3} 
water are similarly situated. That is 
reasonable because tlie agencies are 
identifying characteristics of these waters 
through the regulation and documenting the 
science that demonstrates that these defined 
tributaries and defined adjacent waters 
provide similar functions in the watershed. 
As stated above, the functions of the 
tributaries are inextricably linked and have a 
cumulative effect on the integrity of the 
downstream traditional navigable water or 
interstate water. There is also an obvious 
locational relationship between the {a)(l). 
(a)(2) or (a)(3) water and the streams, lakes, 
and wetlands that meet the definition of 
tributaries and the definition of adjacent 
w'atcrs; these waters have a clear linear 
relationship resulting from the simple 
existence of the channel itself and the 
direction of flow'. See Appendix A, Scientific 
Evidence. 

“Other waters,” on the other hand, 
constitute a broad range of different types of 
waters performing different functions- In 
light of the range and degree of functions 
performed by waters that are neither 
tributaries nor adjacent waters under today's 
proposed rule, the agencies propose a 
definition of similarly situated which takes 
into account similarity of functions provided 
and situation in the landscape. Since the 
focus of the significant nexus standard is on 
protecting the chemical, physical, and 
biological integrity of the nation’s waters, the 
agencies propose to interpret the phrase 
•‘similarly situated” in terms of w'hether the 
functions provided by the particular "other 
waters” are similar and, therefore, whether 
such “other waters" are collectively 
influencing the chemical, physical, or 
biological integrity of downstream waters. 
There are many functions of waters that 
might demonstratci a significant nexus, such 
as sediment trapping, nutrient recycling, 
pollutant trapping and filtering, retention or 
attenuation of flood waters, runoff storage, 
and provision of habitat. See 547 U.S. at 775, 
779-00. This approach is consistent not only 
with the significant nexus standard, but with 
the science of aquatic 8y.stems, 

The absence of a hydrologic, connection 
between "other waters” and traditional 
navigable watens, interstate waters, or the 
territorial seas may demonstrate the presence 
of a significant nexus between .such watens, 
as Justice Kennedy recognized in his opinion. 
"Other water.?" frequently function alone or 
cumulatively with similarly situated “other 
waters” in the region to capture runoff, rain 
water, or snowmelt and thereby protect the 
integrity of dowmstreara waters by reducing 
potential flooding or trapping pollutants that 
would otherwise reach a traditional 
navigable water or intenstate water. See id. at 
775. Such waters can be crucial in 
controlling flooding as well a.s in maintaining 
water quality by trapping or transforming 
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pollutants such a.s excess nutrients or 
sediment, for example, or retaining 
precipitation or snow melt, thereby reducing 
contamination or flooding of traditional 
navigable waters, interstate watens, or the 
territorial seas. 

Significant A-'e.vu,s 

The agencies propose to define the terra 
“significant nexus” consistent with language 
in SW^/vee and Rapanos. The proposed 
definition of “significant nexus” at (c){7) 
relies most significantly on Ju,stice Kennedy’s 
Rapanos opinion which recognizes that not 
all waters have this requisite connection to 
waters covered by paragraphs (a)(1) through 
(a)(3) of the proposed regulations. Justice 
Kennedy was clear that the requisite nexus 
must be more than “speculative or 
insubstantial. , .. ” Rapanos. 547 U.S. at 
700, in order to be significant and the 
proposed rule defines significant nexus in 
precisely those terms. In Rapanos, Justice 
Kennedy stated that in both the consolidated 
cases before the Court the record contained 
evidence suggesting tlie possible existence of 
a significant nexus according to the 
principles he identified. See id. at 783. 

Justice Kennedy concluded that “the end 
result in these cases and many others to be 
considered by the Corps may be the same a.s 
that suggested by the dissent, namely, that 
the Corps' assertion of jurisdiction is valid.” 
Id. Justice Konnody remanded the cases 
because neither the agency nor the reviewing 
courts properly applied the controlling legal 
standard— whether the wetlands at issue had 
a significant nexus. See id. Ju.stice Kennedy 
was clear however, that “(mlnch the same 
evidence should permit the establishment of 
a significant nexus with navigable-in-fact 
waters, particularly if supplemented hy 
further evidence about the significance of the 
tributaries to which the wetlands are 
connected.” Id. at 704, 

With respect to one of the wetlands at issue 
in the consolidated Rapanos cases, Justice 
Kennedy stated; 

In Carabell, No, 04-1384, the record also 
contains evidence bearing on the 
jurisdictional inquiry. The Corps noted in 
deciding the administrative appeal that 
“(bjesides tho effects on wildlife habitat and 
water quality, the (district office] also noted 
that the project would have a major, long- 
term detrimental effect on wetlands, flood 
retention, recreation and conservation and 
overall ecology. . . , The Corps' evaluation 
further noted that by ‘elirainatiingj the 
potential ability of the wetland to act as a 
sediment catch basin,” the proposed project 
•'would contribute to increased runoff and 
. . . accretion along the drain and further 
downstream in Auvase Creek.' . , , And it 
observed that increased runoff from the site 
would likely cause downstream areas to "see 
an increase in possible flooding magnitude 
and frequency.” 

Id. at 785-86. Justice Kennedy also expre.ssed 
concern tliat “(tihe conditional language in 
these assessments — ‘potential ability,’ 
'possible flooding’ — could suggest an undue 
degree of speculation.” !d.at 786, 

Justice Kennedy's observations regarding 
the above case provide guidance as to what 
it means for a nexus to be more than merely 


speculative ot insub^antial and inform the 
proposed definition of “significant nexus." it 
is important to note, however, that where 
Justice Kermedy viewed the language “more 
than speculative or insubstantial” to suggest 
an undue degree of speculation, scientists do 
not equate certain conditional language (such 
as ''may” or “could”) with speculation, but 
rather with the rigorous and precise language 
of science necessary when applying specific 
findings in another individual situation or 
more broadly across a variety of situations. 
Certain terms used in a scientific context do 
not have the same implications that they 
have in a legal or policy context. Scientists 
use cautionary language, such as “may” or 
"could,” when applying specific findings on 
a broader scale to avoid the appearance of 
overstating their research results and to avoid 
insorting bias into their findings (such that 
the reader may think the results of one study 
are applicable in all related studies). Words 
like “potential” ate commonly used in the 
biological sciences, but when viewed under 
a legal and policy veil, may seem to mean the 
same as “specuiativ'e" or "SnsuhstanHal." 
Instead, potential in scientific terms means 
ability or capability. For example, when the 
term “potential” is used to describe how a 
wetlond has the potential to act as a sink for 
floodwater and poUntants, scientists mean 
that wetlands in general do indeed perform 
those functions, but whether a particular 
wetland performs that function is dependent 
upon the circumstances that would create 
conditions for floodwater or pollutants in the 
watershed to reach that particular wetland to 
retain and transform. That does not mean, 
however, that this nexus to downstream 
waters is “speculative;” indeed the wetland 
would be expected to provide these functions 
under the proper circumstances. 

Definition of “Waters of the United 
States” Under the Clean Water Act. 

List of Subjects 
33 CFR Port 328 

Environmental protection, 
Administrative practice and procedure. 
Intergovernmental relations, Navigation. 
Water pollution control. Watervv'ays. 

40 CFB PaiilJO 

Environmental protection. Water 
pollution control. 

40 CFR Part 112 

Environmental protection. Water 
pollution control. 

40 CFR Part 116 

Environmental protection, Water 
pollution control. 

40 CFR Part 117 

Environmental protection, Water 
pollution control, 

40 CFR Part 122 

Environmental protection, Water 
pollution control. 


40 CFR Part 230 

Environmental protection, Water 
pollution control. 

40 CFR Part 232 

Environmental protection, Water 
pollution control. 

40 CFR Part 300 

Environmental protection, Water 
pollution control. 

40 CFR Part 302 

Environmental protection, Water 
pollution control. 

40 CFB Part 401 

Environmental protection. Water 
pollution control. 

Dated: March 25. 2014, 

Gina McCarthy, 

Administrator. Environmental Protection 
Agency. 

Dated: March 24, 2014. 

Jo Ellen Darcy, 

Assistant Secretar^’’of the Army [Civi} Works), 
Department of the Army- 

Title 33 — Navigation and Navigable 
Waters 

For the reasons .set out in the 
preamble, title 33, chapter I of the Code 
of Federal Regulations is proposed to be 
amended as follows; 

PART 328— DEFINITION OF WATERS 
OF THE UNITED STATES 

■ 1 . The authority citation for part 328 
continues to rtiad as follows: 

Authority: The Clean Water Act. 33 U.S.C. 
1251 et secj. 

■ 2. Section 328.3 is amended by 
removing the introductory text and 
revising paragraphs (a), (b), and (c) to 
read as follows: 

§328.3 Definitions. 

(a) For purposes of ail sections of the 
Clean Water Act, 33 U.S.C. 1251 et. seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(b) of this section, the term “waters of 
the United Slates" means; 

(1) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in intenstate or foreign 
commerce, including ail waters which 
are subject to the ebb and flow of the 
tide; 

(2) All inter-state waters, including 
interstate wetlands; 

(3) The territorial seas; 

(4) All impoundments of waters 
identified in paragraphs (a)(1) through 
(3) and (5) of this section; 

(5) All tributaries of waters identified 
in paragraphs (a)(1) through (4) of this 
section; 
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(6) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs {a)(l) through (5) of this 
section: and 

(7) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
corahination with other similarly 
situated waters, including w'etiands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs {a)(l) through (3) of this 
section. 

(b) The following are not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs {a)(l) through (7) of this 
section— 

(1) Waste treatment systems, 
including treatment ponds or lagoons, 
designed to meet the requirements of 
the Clean Water Act, 

(2) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(3) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(4) Ditches that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (a){l) throngh (4) of this 
section. 

(5) The following features: 

(i) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(ii) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock watering, irrigation, settling 
basins, or rice growing; 

(iii) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land: 

(iv) Small ornamental waters created 
by excavating and/or diking dry land far 
primarily aesthetic reasons; 

(v) Water-filled depressions created 
incidental to construction activity: 

(vi) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(vii) Gullies and rills and non-wetland 
swales. 

(c) Definitions — 

(1) Adjacent. The term adjacent 
means bordering, contiguous or 
neighboring. Waters, including 
wetlands, separated from other waters of 
the United States by man-made dikes or 
barriers, natural river berms, beach 
dunes and the like are “adjacent 
waters.” 


(2) A/efg/iboring. The term 
neighboring, for purposes of the term 
"adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (a)(1) through (5) of this 
section, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(3) Riparian area. The term riparian 
area means an area bordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas arc transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(4) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(5) Tributary. The term tributary 
means a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(c), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs {a)(l) through (4) of this 
section. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (aj(1) 
through (3) of this section. A water that 
otherwise qualifies as a tributary under 
this definition does not lose its status as 
a tributary if, for any length, there are 
one or more man-made breaks (such as 
bridges, culverts, pipes, or dams), or one 
or more natural breaks (such as 
wetlands at the head of or along the run 
of a stream, debris piles, boulder fields, 
or a stream that flows underground) so 
long as a bed and banks and an ordinary 
high water mark can he identified 
upstream of the break. A tributary, 
including wetland.s, can be a natural, 
man-altered, or man-made water and 
includes waters such as rivers, streams, 
lakes, ponds, impoundments, canals, 
and ditches not excluded in paragraph 
(b)(3) or (4) of this section. 

(6) Wetlands. The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under nonnal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 


generally include swamps, marshes, 
bogs and similar areas. 

(7) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, cither alone or in 
combination with other similarly 
situated w'aters in the region (i.e,, the 
watershed that drains to the nearest 
water identified in paragraphs (a)(1) 
through (3) of this section), significantly 
affects the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (a)(1) through (3) of this 
section. For an effect to be significant, 
it must be more than speculative or 
insubstantial. Other waters, including 
wetlands, are similarly situated when 
they perform similar Unctions and are 
located sufficiently close together or 
sufficiently close to a “water of the 
United States" so that they can be 
evaluated a.s a single landscape unit 
with regard to their effect on the 
chemical, physical, or biological 
integrity of a water identified in 
paragraphs (a)(1) through (3) of this 
section. 


Title 40 — Protection of Environment 
For the reasons set out in the 
preamble, title 40, chapter 1 of the Code 
of Federal Regulations is proposed to be 
amended as follows: 

PART 110— DISCHARGE OF OIL 

■ 3. The authority citation for part 110 
continues to read as follows; 

Authority; The Clean Water Act, 33 IJ.S.C. 
1321 etseq. 

■ 4. Section 110.1 is amended by 
revising the definition of "navigable 
waters” to read as follows; 

§110.1 Definitions. 

Navigable waters means the waters of 
the United States, including the 
territorial seas. 

(1) For purposes of all sections of the 
Clean Water Act, 33 U.S.C. 1251 et. seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(2) of this definition, the term “waters 
of the United Slates” means: 

(i) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(ii) All interstate waters, including 
interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters 
identified in paragraphs (l)(i) through 
(iii) and (v) of this definition; 
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(v) All tributaries of waters identified 
in paragraphs {l)(i) through (iv) of this 
definition; 

(vi) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs (l)(i] through (v) of this 
definition: and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs through {iii} of this 
definition. 

(2) The following are not "waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs (l)(i) through (vii) of this 
definition — 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA, 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have loss than perennial flow. 

(iv) Ditches that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
definition. 

(v) The following features: 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(B) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock watering, irrigation, settling 
basins, or rice growing; 

(C) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons; 

(E) Water-filled depressions created 
incidental to construction activity: 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage sy,stem.s: and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent means 
bordering, contiguous or neighboring, 
Waters, including wetlands, separated 
from other waters of the United States 


by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are "adjacent waters.” 

(ii) Neighboring. The term 
neighboring, for purposes of the term 
“adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (l){i) through (v) of this 
definition, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iii) Riparian area. The term riparian 
area means an area bordering a water 
where smface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(iv) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
.sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(v) Tributary. The term tributary 
means a water physically characterized 
by the presence of a bed and hanks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
cither directly or through another water 
to a water identified in paragraphs (l)(i) 
through (iii) of this definition. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more man-made breaks 
(.such a.s bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
fields, or a stream that flows 
underground) so long as a bed and 
bank.s and an ordinary high water mark 
can be identified upstream of the break. 
A tributary, including wetlands, can be 

a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph (2){iii) or (iv) of 
this definition. 

(vi) Wetlands. The term wetlands 
means those areas that are inundated or 
saturated hy surface or groundwater at 
a frequency and duration sufficient to 


support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
watershed that drains to the nearest 
water identified in paragraphs {l)(i) 
through (iii) ofthi.s definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (l)(i) 
through (iii) of this definition. For an 
effect to be significant, it must he more 
than speculative or insubstantial. Other 
waters, including wetlands, are 
similarly situated when the}^ perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States" 

.so that they can be evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
In paragraphs (l)(i) through (iii) of this 
definition. 


PART 112— OIL POLLUTION 
PREVENTION 

■ 5. The authority citation for part 112 
continues to read as follows: 

Authority: The Clean Water Act, 33 U.S.C, 
1321 et seq. 

■ 6. Section 112.2 is amended by 
revising the definition of “navigable 
waters” to read as follows: 

§112.2 Definitions. 

Navigable waters means the waters of 
the United States, including the 
territorial seas. 

(1) For purposes of all sections of the 
Clean Water Act. 33 U.S.C. 1251 ef. seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(b) of this section, the term “waters of 
the United States” means: 

(i) All w^aters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ehb and flow' of the 
tide; 

(ii) All interstate w'aters, including 
interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters 
identified in paragraphs {l)(i) through 
(iii) and (v) of this definition; 
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(v) All tributaries of waters identified 
in paragraphs {l)(i} through (iv) of this 
definition; 

(vi) Ail waters, including wetlands, 
adjacent to a water identified in 
paragraphs (l)(i) through (v) of this 
definition; and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs {l)(i] through (iiij of this 
definition. 

(2) The following are not “waters of 
the United States’’ notwithstanding 
whether they meet the terms of 
paragraphs (iKi) through (vii) of this 
definition — — 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area's status as prior converted 
cropland hy any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(iv) Ditches that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
definition. 

(v) The following features; 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(B) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock watering, irrigation, .settling 
basins, or rice growing; 

(C) Artificial reflecting pools or 
.swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons; 

(E) Water-filled depressions created 
incidental to construction activity; 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wetland 
swales, 

(3) Definitions — 

(i) Adjacent. The term ad/acenf means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from other waters of the United States 


by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are ‘‘adjacent waters,” 

(ii) Neighboring. The term 
neighboring, for purposes of the term 
“adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (l)(i) through (v) of this 
definition, or waters with a shallow' 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iii) Riparian area. The term riparian 
area means an area bordering a water 
where surface or subsurface hydrology 
directly Influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(iv) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(v) Tribufoiy. The term tributary 
means a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(c), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (t)(i) through (iv) of this 
definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (l)(i) 
through (iii) of this definition. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more man-made breaks 
(.such as bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, houlder 
fields, or a stream that flows 
underground) so long as a hed and 
banks and an ordinary high water mark 
can be identified upstream of the break. 

A tributary, including wetlands, can be 

a natural, man-altered, or man-made 
water and includes w'alers such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph ( 2 ){iii) or (iv) of 
this definition. 

(6) Wetlands. The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 


support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(7) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
wi’atershed that drains to the nearest 
water identified in paragraphs (iKi) 
through (iii) of this definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (l){i) 
through (iii) of this definition. For an 
effect to he significant, it must be more 
than speculative or insubstantial Other 
waters, including wetlands, are 
similarly situated when (hey perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United Slates” 
so that they can be evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (l)(i) through (iii) of this 
definition. 


PART 116— DESIGNATION OF 
HAZARDOUS SUBSTANCE 

■ 7. The authority citation for part 116 
continues to read as follows; 

Authority: The Clean Water Act, 33 U.S.C, 
12S1 et seq. 

■ 8. Section 116.3 is amended by 
revising the definition of "navigable 
waters" to read as follows; 

§116.3 Dehnitiona. 

Navigable waters is defined in .section 
502(7) of the Act to mean “waters of the 
United States, including the territorial 
seas." 

(1) For purposes of ail sections of the 
Clean Water Act, 33 U.S.C. 1251 et seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(2) of this definition, the term “waters 
of the United States” means: 

(i) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(ii) All interstate waters, including 
interstate wetlands; 

(iii) The territorial seas; 

(iv) All impDundment.s of waters 
identified in paragraphs (l){i) through 
(iii) and (v) of this definition;. 
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(v) All tributaries of waters identified 
in paragraphs through (iv) of this 
definition: 

(vi) Ail waters, including wetlands, 
adjacent to a water identified in 
paragraphs through (v) of this 
definition: and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the .same region, have a 
significant nexus to a water identified in 
paragraphs (iKi) through (iii) of this 
definition. 

(2) The following are not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraph.s (l)(i} through (viii) of this 
definition — 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(iv) Ditches Inat do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
section. 

(v) The following features: 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(B) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for .such purposes 
as stock watering, irrigation, settling 
basins, or rice growing; 

(C) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons: 

(E) Water-filled depressions created 
incidental to construction activity: 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wotland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from other waters of the United States 


by man-roade dikes or harriers, natural 
river berms, beach dunes and the like 
are “adjacent waters.” 

(ii) Neighboring. The term 
neJghborJng, for purposes of the term 
“adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (l)(i) through (v) of this 
definition, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iii) liiparian area. The term riparian 
area means an area hordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(4) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(5) Tributary. The term tributary 
means a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (l)(i} 
through (iii) of this definition. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more man-made breaks 
(such as bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
fields, or a stream that flows 
underground) .so long as a bed and 
hanks and an ordinary high water mark 
can be identified upstream of the break. 
A tributary, including wetlands, can be 

a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph ( 2 )(iii) or (iv) of 
this definition. 

(vi) Wetlands. The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 


support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions, Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.c., the 
watershed that drains to the nearest 
water identified in paragraphs (l}{i) 
through (iii) of this definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (l)(i) 
through (iii) of this definition. For an 
effect to be significant, it must be more 
than speculative or insubstantial Other 
waters, including wetlands, are 
similarly situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States" 
so that they can be evaluated as a single 
land.scape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs {l)(i) through (iii) of this 
definition. 


PART 117— DETERMINATION OF 
REPORTABLE OUANTITIES FOR 
HAZARDOUS SUBSTANCES 

■ 9. The authority citation for part 117 
continues to read as follows: 

Authority: The Clean Water Act, 33 U.S.C, 
1251 ef seq. 

■ 10 . Section 117.1 is amended by 
revising the definition of “navigable 
waters" to read as follows: 

§117,1 Definitions. 

(i) Navigable waters means “waters of 
the United States, including the 
territorial seas,” 

(1) For purposes of all sections of the 
Clean Water Act, 33 U.S.C. 1251 et. seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(i)(2) of thi,s section, the term “waters of 
the United States” means; 

(i) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(ii) Ail interstate waters, including 
interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters 
identified in paragraphs (i){l)(i) through 
(iii) and (v) of this section; 
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(v) All tributaries of waters identified 
in paragraphs (i)(l|(i) through (iv) of this 
section; 

(vi) Ail waters, including wetlands, 
adjacent to a water identified in 
paragraphs (i)(l)(i) through (v) of this 
section; and 

(vii) On a case-specific: basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs (iKl)(i) through (iii) of this 
section. 

(2) The following arc not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs (i)(l}{i) through (vii) of this 
section — 

[ij Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act, 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area's status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(iv) Ditches tnat do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (i)(l)(i) through (iv) of this 
section. 

(v) The following features: 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(D) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock watering, irrigation, settling 
basins, or rice growing: 

(C) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reason.s; 

(E) Water-filled depressions created 
incidental to construction activity; 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The terra adjacent means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from other waters of the United States 


by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are “adjacent waters.” 

(ii) Neighboring. The term 
neighboring, for purposes of the term 
“adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs li)(l)(i) through (v) of this 
section, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iii) Riparian area. The term riparian 
area means an area bordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(iv) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed bv 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(v) Tributary. The term tributary 
means a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(c), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (iKl){i) through (iv) of this 
section. In addition, wetlands, lakes, 
and ponds are tributaries (oven if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs 
{i)(l){i) through (iii) of this section. A 
water that otherwise qualifies as a 
tributary under this definition docs not 
lose its .status as a tributary if, for any 
length, there are one or more man-made 
breaks (such as bridges, culverts, pipes, 
or dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
fields, or a stream that flows 
underground) so long as a bed and 
banks and an ordinary high w'ater mark 
can be identified upstream of the break. 
A tributary, including wetland.s, can be 

a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph (i)(2){iu) or (iv) 
of this section. 

(vi) Wetlands. The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 

a frequency and duration sufficient to 


support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
watershed that drains to the nearest 
water identified in paragraphs {i){l)(i) 
through (iii) of this section), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (i](l)(i) 
through (iii) of this section. For an effect 
to be significant, it must be more than 
speculative or insubstantial. Other 
waters, including wetlands, are 
similarly situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States" 
so that they can be evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (i)(i){i) through (iii) of 
this section. 


PART 122— EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

■ 11. The authority citation for part 1 22 
continues to read as follows: 

Authority: The Clean Water Act, 33 U.S.C. 
1251 ef seq. 

■ 1 2. Section 122.2 is amended by 
revising the definition of “Waters of (he 
United Stales” and removing the note 
and editorial note at the end of the 
section. 

The revision reads as follows: 

§122.2 Definitions. 

Wafers of the United States or waters 
of the U.S. means: 

(a) For purposes of all sections of the 
Clean Water Act, 33 U.S.C. 1251. et seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(b) of this definition, the term “waters 
of the United States” means: 

(1) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ehh and flow of the 
tide; 

(2) All interstate waters, including 
interstate wetlands; 

(3) The territorial seas; 
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(4) All impoundments ofwatem 
identified in paragraphs {a)(l) through 

(3) and (5) of this definition; 

(5) All tributaries of waters identified 
in paragraphs (a)(1) through (4) of this 
definition; 

(6) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs (a)(1) through (5) of this 
definition; and 

(7) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs (a)(1) through (3) of this 
definition. 

(b) The following are not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs (a)(1) through (7) of this 
definition — 

(1) Waste treatment systems, 
including treatment ponds or lagoons, 
designed to meet the requirements of 
the Clean Water Act. This exclusion 
applies only to manmade bodies of 
water which neither were originally 
created in waters of the United States 
(such as disposal area in wetlands) nor 
resulted from the impoundment of 
waters of the United States."' 

(2) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(3) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(4) Ditches that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs {a)(l) through (4) of this 
definition. 

(5) The following features: 

(i) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(ii) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for .such purposes 
as stock watering, irrigation, settling 
basins, or rice growing; 

(iii) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(iv) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons; 

(v) VVater-filled depressions created 
incidental to construction activity; 


(vi) Groundwater, Including 
groundwater drained through 
subsurface drainage .systems; and 

(vii) Gullies and rills and non-wetland 
swales. 

(c) Definitions — 

(1) Adjacent. The term adjacent 
means bordering, contiguous or 
neighboring. Waters, including 
wetlands, separated frxim other waters of 
the United States hy man-made dikes or 
barriers, natural river berms, beach 
dune.s and the like are “adjacent 
waters.” 

(2) Neighboring. The term 
neighboring, for purposes of the term 
“adjacent” in this s^ion, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (a)(1) through (5) of this 
section, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(3) Riparian area. The term riparian 
area means an area bordering a water 
where surface or sub-surface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosy.stems. 

(4) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(5) Tributary. The term tributary 
means a water physically characterized 
by the presence of a hed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e). which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (a)(t) through (4) of this 
definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs {a)(l) 
through (3) of this definition. A ivater 
that otherwi.se qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more man-made breaks 
(such as bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
field.s. or a stream that flows 
underground) so long as a bed and 
banks and an ordinary high water mark 
can be identified upstream of the break. 


A tributary, including wetlands, can be 
a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraphs {b](3) or (4) of 
this definition. 

(6) Wetlands, The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under normal 
circumstances do .support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally inchide swamps, marshes, 
bogs and similar areas. 

(7) Signi/icant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
watershed that drain.s to the nearest 
water identified in paragraphs (a)(1) 
through (3) of this definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (a)(1) 
through (3) of this definition. For an 
effect to be significant, it must be more 
than speculative or insubstantial. Other 
waters, including wetlands, arc 
similarly situated when they perform 
similar functions and are located 
.sufficiently close together or sufficiently 
close to a “water of the United States" 
so that they can be evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (a)(1) through (3) of this 
definition. 

'At 45 FR 48620, July 21, 1980, the 
Environmental Protection Agency 
suspended until further notice in 
§ 122.2, the last .sentence, beginning 
“This exclusion applies . . in the 
definition of “Waters of the United 
States.” This revision (48 FR 14153, 

Apr. 1, 1983) continues that suspension. 

PART 230— SECTION 404(b)(1) 
GUIDELINES FOR SPECIFICATION OF 
DISPOSAL SITES FOR DREDGED OR 
FILL MATERIAL 

■ 13. The authority citation for part 230 
continues to read as follows: 

Authorit}': The Clean Water Act, 3.1 U.S.C. 
1251 etseq. 

■ 14. Section 230.3 is amended by 
revising paragraphs (s) and (t) and 
adding paragraph (u) to read as follows: 

§230.3 Definitions. 

(sj For purposes of all sections of the 
Clean Water Act, 33 U.S.C. 1251 etseq. 
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and its implementing regulations, 
subject to the exclusions in paragraph (t) 
of this section, the term “waters of the 
United States” means; 

(1) All waters which arc currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(2) All interstate waters, including 
interstate wetlands; 

(3) The territorial seas; 

(4) All impoundments of waters 
identified in paragraphs (s)(l) through 

(3) and (5) of this section; 

(5) All tributaries of waters identified 
in paragraphs (s)(l) through (4) of this 
section; 

(6) All w’^aters, including wetlands, 
adjacent to a water identified in 
paragraphs (sKl) through (5) of this 
section; and 

(7) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs (sKl) through (3) of this 
section. 

(t) The following are not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs (s)(l) through (7) of this 
section — 

( 1 ) Waste treatment systems, 
including treatment ponds or lagoons, 
designed to meet the requirements of 
the Clean Water Act. 

(2) Prior converted cropland. 
Notwithstanding the determination of 
an area’s .status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA, 

(3) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(4) Ditche.? that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (s)(l} through (4) of this 
section. 

(5) The following features: 

(i) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(ii) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock watering, irrigation, settling 
basins, or rice growing; 

(iii) Artificial reflecting pools or 
swimming poois created by excavating 
and/or diking dry land; 


(iv) Small omamentai waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons; 

(v) Water-filled depressions created 
incidental to construction activity; 

(vi) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(vii) Gullies and rills and non-wetland 
swales. 

(u) Definitions — 

(1) Adjacent The term adjacent 
means bordering, contiguous or 
neighboring. Waters, including 
wetlands, separated from other waters of 
the United States by man-made dikes or 
barriers, natural river herms, beach 
dunes and the like are "adjacent 
waters.” 

(2) Neighboring. The term 
neighboring, for purposes of the term 
“adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (s)(l) through (5) of this 
section, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(3) Riparian area. The term riparian 
area means an area bordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(4) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

t5) Tributary. The term tributary 
means a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (s)(l) through (4) of this 
.section. In addition, wetlands, lakes, 
and ponds arc tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (s)(l) 
through (3) of this section. A water that 
otherwise qualifies as a tributary under 
this definition does not lose its status as 
a tributary if, for any length, there are 
one or more man-made breaks (such as 
bridges, culverts, pipes, or dams), or one 
or more natural breaks (such as 
wetlands at the head of or along the run 


of a stream, debri.s piles, boulder fields, 
or a .stream that flows underground) so 
long as a bed and banks and an ordinary 
high water mark can be identified 
upstream of the break. A tributary, 
including wetlands, can he a natural, 
man-altered, or man-made water and 
includes waters such as rivers, streams, 
lakes, ponds, impoundments, canals, 
and ditches not excluded in paragraph 
{t)(3) or (4) of this section. 

(6) lyefiands. The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

[7] Significant nexus. The term 
significant nexus means that a water, 
including w'etlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e,, the 
watershed that drains to the nearest 
water identified in paragraphs (s)(l) 
through (3) ofthi.s section), significantly 
affects the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (s)(l) through (3) of this 
section. Fox an effect to be significant. 

it must be more than speculative or 
insubstantial. Other waters, including 
wetlands, are similarly situated when 
they perform similar functions and are 
located sufficiently close together or 
sufficiently close to a “water of the 
United States” so that they can be 
evaluated as a single landscape unit 
with regard to their effect on the 
chemical, physical, or biological 
integrity of a water identified in 
paragraphs (s)(l) through (3) of this 
section, 

PART 232—404 PROGRAMS 
DEFINITIONS; EXEMPT ACTIVITIES 
NOT REQUIRING 404 PERMITS 

■ t5. The authority citation for part 2.32 
continues to read as follows; 

Authority; The Clean Water Act, 33 U.iS.C, 
1251 etseq. 

■ 16. Section 232.2 isamendedby 
revising the definition of “Waters of the 
United States” to read as follows: 

§232.2 Definitions, 

Wafers' of the United States or wafers 
means: 

(1) For purposes of all sections of the 
Clean Water Act, 33 U.S.C. 1251 et. seq. 
and its implementing rogulations. 
subject to the exclusions in paragraph 
(2) of this definition, the term “waters 
of the United States” means: 
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(1) All waters which are currently 
used, were used in the past, or may be 
susceptible to u.se in interstate or foreign 
commerce, including all waters which 
arc subject to the ebb and flow of the 
tide; 

(ii) All interstate waters, including 
interstate wetlands; 

{iii) The territorial seas; 

(iv) All impoundments of waters 
identified in paragraphs (iKi) through 

(iii) and (v) of this definition; 

(v) Ail tributaries of waters identified 
in paragraphs (l){i) through (iv) of this 
section; 

(vi) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs (l)(i} through (v) of this 
definition: and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs (l)(i) through (iii) of this 
definition. 

(2) The following are not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs (l)(i) through (vii) of this 
definition — 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(iv) Ditches tnal do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
section. 

(v) The fallowing features: 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease: 

(D) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclnsively for such purpo.ses 
as stock watering, irrigation, settling 
basins, or rice growing; 

(C) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons: 


(E) Water-filled depressions created 
incidental to construction activity; 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from other waters of the United States 
by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are “adjacent waters.” 

(ii) Neighboring. The term 
neighboring, for purposes of the terra 
“adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs {l){i) through (v) of this 
definition, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(Iii) Riparian area. The term riparian 
area means an area hordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(iv) Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
.sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

Iv) Tributary. The term fr/6utaiy 
moans a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs {l)(i) through (iv) of this 
definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a hed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (l)(i) 
through liii) of this definition. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more man-made breaks 
(such as bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
fields, or a stream that flows 
underground) so long as a bed and 
hanks and an ordinary high water mark 


can bo identified upstream of the break. 
A tributary, including wetlands, can be 
a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph (2)(iii) or (iv) of 
this definition, 

(vi) iVefionds. The term wetlands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
watershed that drains to the nearest 
water identified in paragraphs (l)(i) 
through (iii) of this definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (l)(i) 
through (iii) of this definition. For an 
effect to he .significant, it must be more 
than .speculative or insubstantial. Other 
waters, including wetlands, are 
similarly situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States” 
so that they can bo evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (l)(i) through (iii) of this 
definition. 

PART 300— NATIONAL OIL AND 
HAZARDOUS SUBSTANCES 
POLLUTION CONTINGENCY PLAN 

■ 1 7, The authority citation for part 300 
continues to read as follows: 

Authority: The Clean Water Act, 3,3 U.S.C, 
1251 at saq. 

■ 18. Section 300.5 is amended by 
revising the definition of “navigahle 
waters” to read as follow.?: 

§300.5 Deflnitione. 

Navigable waters as defined by 40 
CFR 110.1, means the waters of the 
United States, including the territorial 
seas. 

(1) For purposes of all sections of the 
Clean Water Act, 33 U.S.C. 1251 etseg. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(2) of this definition, the term “waters 
of the United States” means: 
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(1) Ail waters which are currently 
used, were used in the past, or may he 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(ii) All interstate waters, including 
interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters 
identified in paragraphs (l)[i) through 

(iii) and (v) of this definition; 

(v) All tributaries of waters identified 
in paragraphs {l)(i) through (iv) of this 
definition; 

(vi) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs (l)(i) through (v) of this 
definition: and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs (l)(i) through (lii) of this 
definition. 

(2) The following are not “waters of 
the United vStates” notwithstanding 
whether they meet the terras of 
paragraphs (iKi) through (vii) of this 
definition— 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA, 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have loss than perennial flow. 

(iv) Ditches that do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l){i) through (iv) of this 
definition. 

(v) The following features; 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(B) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as .stock watering, irrigation, settling 
basins, or rice growing; 

(C) Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
hy excavating and/or diking dry land for 
primarily aesthetic reasons; 


(E) Water-filled depressions created 
incidental to construction activity; 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from other waters of the United States 
by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are “adjacent waters.” 

(ii) Neighboring. The term 
neighboring, for purposes of the term 
"adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (l)(i) through (v) of this 
definition, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iii) Biparian area. The term riparian 
area moans an area bordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between oquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems. 

(ivj Floodplain. The term floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(v) Tributary. The term tributary 
means a water physically characterized 
by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e). which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs {l)(i) through (iv) of this 
definition. In addition, wetlands, takes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (iKi) 
through (iii) of this definition. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more man-made breaks 
(such as bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
fields, or a stream that flows 
underground) so long as a bed and 
banks and an ordinary high water mark 


can be identified upstream of the break. 
A tributary, including wetlands, can be 
a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph (2)(ifi) or (iv) of 
this definition. 

(vi) Wetlands. The term wetlands 
moans those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under nornial 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
watershed that drains to the nearest 
water identified in paragraphs (l)(i) 
through (iii) of this definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs (l)(i) 
through (iii) of this definition. For an 
effect to be significant, it must be more 
than speculative or insubstantial. Other 
waters, including wetlands, are 
similarly situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States” 
so that they can be evaluated as a single 
land.5C3pe unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (l){i) through (iii) of this 
definition. 

■ 19. In appendix E to part 300, section 
1.5 Definitions is amended by revising 
the definition of “navigable waters” to 
read as follows; 

Appendix E to Part 30D — Oil Spill 
Response. 

1,5 Definitions. * * » 

Navigable waters as defined by 40 CFR 
110 . 1 , means the waters of the United States, 
including the territorial seas. 

(1) For purposes of all sections of the Clean 
Water Act, 33 U.S.C. 1251 et seq. and its 
implementing regulations, subject to the 
exclusions in paragraph ( 2 ) of this definition, 
the term “waters of the United States" 
means: 

(i) All waters which are currently used, 
were used in the past, or may be susceptible 
to u.SB in interstate or foreign commerce, 
including all waters tvhich are subject to the 
ebb and flow of the tide; 

(ii) Aii interstate waters, including 
interstate wetlands; 

(iii) The territorial seas; 
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(iv) Al! impoimclinents of waters identified 
in paragraphs (l){i} through (hi) and (v) of 
this definition: 

(v) Ail tributaries of waters identified in 
paragraphs (l)(i) through (iv) of this 
definition; 

(vi) All waters, including wetlands, 
adjacent to a water identified in paragraphs 
{l)(i) through (v) ofthis definition; and 

(vii) On a case-specific basis, other waters, 
including wetlands, provided that those 
waters alone, or in combination with other 
similarly situated waters, including 
wetlands, located in the same region, have a 
significant nexus to a water identified in 
paragraphs (1){i) through (iii) of this 
definition. 

(2) The following are not “waters of the 
United States” notwithstanding whether they 
meet the terms of paragraphs (l){i) through 
(vii) ofthis definition — 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to meet 
the requirements of the Clean Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of an 
area’s status as prior converted cropland by 
any other Federal agency, for the purposes of 
the Clean Water Act the final authority 
regarding Clean Wafer Act jurisdiction 
remains with EPA. 

(iii) Ditches that are excavated wholly in 
upland.s, drain only upland.?, and have less 
than perennial flow. 

(iv) Ditche.s that do not contribute flow, 
either directly or through another water, to a 
water identified in paragraphs (Dfi) through 
(iv) of this definition. 

(v) The following features; 

(A) Artificially irrigated areas that would 
revert to upland should application of 
irrigation water tc that area cease; 

(B) Artificial lakes or ponds created by 
excavating and/or diking dry land and used 
exclusively for such purposes as stock 
watering, irrigation, settling basins, or rice 
growing; 

(C) Artificial reflecting pools or swimming 
pools created by excavating and/or diking 
dry land: 

P) Small ornamental waters created by- 
excavating and/or diking dry land for 
primarily aesthetic reasons; 

(E) Water-filled depressions created 
incidental to construction activity: 

(F) Groundwater, including groundwater 
drained through subsurface drainage systcm.s: 
and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent niean.s 
bordering, contiguou.s or neighboring. 

Waters, including wetlands, separated from 
other waters of the United States hy man- 
made dikes or barriers, natural river herms, 
beach dunes and the like are “adjacent 
waters." 

(ii) Neighboring. The term neighboring, for 
purposes of the terra "adjacent” in this 
section, includes waters located within the 
riparian area or floodplain of a water 
identified in paragraph.? (l)(i] through (v) of 
this definition, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection to 
such a jurisdictional water. 


{iiil Riparian area. The term npan'an area 
means an area bordering a water where 
surface or subsurface hydrology directly 
influence the ecological processes and plant 
and animal community structure in that area. 
Riparian areas are transitional areas between 
aquatic and terrestrial ecosystems that 
influence the exchange of energy and 
materials between those ecosystems. 

(iv) Floodplain. The terra floodplain means 
an area bordering inland or coastal waters 
that was formed by sediment deposition from 
such water under present climatic conditions 
and is inundated during periods of moderate 
to high water flows. 

(v) Tributary. The term trihumry means a 
water physically characterized by the 
presence of a bed and banks and ordinary 
high water mark, as defined at 33 CFR 
328.3(e). which contributes flow, either 
directly or through another water, to a water 
identified in paragraphs (l)(i) through (iv) of 
this definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they lack 

a bed and banks or ordinary high water mark) 
if they contribute flow, either directly or 
through another water to a water identified 
in paragraphs (t)(i) through (iii) of this 
definitiorj. A water that otherwise qualifies as 
a tributary under this definition does not lose 
its status as a tributary if, for any length, 
there are one or more man-made breaks (such 
as bridges, culverts, pipes, or dams), or one 
or more natural breaks (such as wetlands at 
the head of or along the run of a stream, 
debris piles, boulder fields, or a stream that 
flows underground) so long as a bed and 
banks and an ordinary high watermark can 
be identified upstream of the break. A 
tributary. Including wetlands, can be a 
natural. Tnan-altered, or man-made water and 
includes waters such as rivers, streams, lakes, 
ponds, impoundments, canals, and ditches 
not excluded in paragraph (2)(iii) or (iv) of 
this definition. 

(vi) Wetlands. The term wetlands means 
those areas that are inundated or saturated by 
surface or groundwater at a frequency and 
duration sufficient to support, and that under 
normal circumstances do support, a 
prevalence of vegetation typically adapted for 
life in saturated soil conditions. Wetlands 
generally include swamps, murshe.s, bogs and 
similar areas. 

(vii) Significant nexus. The term significant 
nexus means that a water, including 
wetlands, either alone or in combination 
with other similarly situated waters in the 
region (i.e., the watershed that drains to the 
nearest water identified in paragraphs (l)(i) 
through (iii) of this definition), significantly 
effects the chemical, physical, or biological 
integrity of a water identified in paragraphs 
(l)(i) through (iii) of this definition. For an 
effect to be significant, it must be more than 
speculative or insubstantial. Other waters, 
including wetlands, are similarly situated 
when they perform similar fimctions and are 
located sufficiently close together or 
sufficiently close to a “water of the United 
.States” so that they can be evaluated as a 
single landscape unit with regard to their 
effect on the chemical, physical, or biological 
integrity of a water identified in paragraphs 
(l)(i) through (iii) ofthis definition. 


PART 302— DESIGNATION, 
REPORTABLE QUANTITIES, AND 
NOTIFICATION 

■ 20. The authority citation for part 302 
continues to read as follow’s: 

Authority: The Clean Water Act, 33 U.S.C. 
1251 ef seq. 

■ 21. Section 302.3 is amended by 
revising the definition of “navigable 
waters" to read as follows; 

§302.3 Definitions. 

Navigable waters means the waters of 
the United States, including the 
territorial seas. 

(!) For purposes of all sections of the 
Clean Water Act. 33 U.S.C. 1251 et. seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(2) of this definition, the term “waters 
of the United States" means: 

(1) All waters which are currently 
used, wore used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(ii) All interstate waters, including 
interstate wetlands; 

(iii) The territorial seas: 

(iv) Ail impoundments ofwater.s 
identified in paragraphs (l)(i) through 
(iii) and (v) ofthis definition; 

(v) All tributaries of waters identified 
in paragraphs (l)(i) through (iv) ofthis 
definition; 

(vi) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs (l){i) through (v) ofthis 
definition; and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
.significant nexus to a water identified in 
paragraphs (l)(i} through (iii) of this 
definition. 

(2) The following are not “waters of 
the United States” notwithstanding 
whether they meet the terms of 
paragraphs (l)(i) through (vii) ofthi,? 
definition — 

(i) Waste treatment systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area'.s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 
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(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow. 

(iv) Ditches tnat do not contribute 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l)(i) through (iv) of this 
definition. 

(v) The following features; 

(A) Artificially irrigated areas that 
would revert to upland should 
application of irrigation water to that 
area cease; 

(B) Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock watering, irrigation, settling 
basins, or rice growing; 

(C) Artificial reflecting pools or 
swimming pools created excavating 
and/or diking dry land: 

(D) Small ornamental waters created 
by excavating and/or diking dry land for 
primarily aesthetic reasons; 

(E) Water-filled depressions created 
incidental to construction activity; 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from other waters of the United States 
by man-made dikes or barriers, natural 
river berms, beach dunes find the like 
are “adjacent waters.” 

(ii) Neighboring. The term 
neighboring, for purposes of the term 
“adjacent” in thi,s section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (l){i) through (v) of this 
definition, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iii) Riparian area. The term riparian 
area means an area bordering a water 
where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community stnjcture in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials between those 
ecosystems, 

(iv) Floodplain. The terra floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
inundated during periods of moderate to 
high water flows. 

(v) Tributary. The term tributary 
means a water physically characterized 


by the presence of a bed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(e), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs (l){i) through (iv) of this 
definition. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
water mark) if they contribute flow, 
either directly or through another water 
to a water identified in paragraphs (l)(i) 
through (iii) of this definition. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a trihutary if, for any length, 
there are one or more man-made breaks 
(such as bridges, culverts, pipes, or 
dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, debris piles, boulder 
fields, or a stream that flows 
underground) so long as a bed and 
banks and an ordinary high water mark 
can be identified upstream of the break. 
A tributary, including wetlands, can be 
a natural, man-altered, or man-made 
water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph (2){iii) or (iv) of 
this definition. 

(vi) Wetlands. The term wetland-s 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetland.s 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
.situated waters in the region (i.e., the 
watershed that drains to the nearest 
water identified in paragraphs (l)(ij 
through (iii) of this definition), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs {l)(i) 
through (Hi) of thi.s definition. For an 
effect to be significant, it must bo more 
than speculative or insubstantial. Other 
waters, including wetlands, are 
similarly situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States” 

.so that they can he evaluated as a single 
landscape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (l)(i) through (iU) of this 
definition. 


PART 401— GENERAL PROVISIONS 

■ 22. The authority citation for part 401 
continues to read as follows: 

Authority: The Clean Wafer Act, 33 U.S.C. 
1251 et seq. 

■ 23. Section 401.11 is amended by 
revising paragraph (1) to read as follows: 

§401.11 General definitions. 

(1) The term navigable waters means 
the waters of the United States, 
including the territorial seas. 

(1) For purposes of all sections of the 
Clean Water Act. 33 U.S.C. 1251 et. seq. 
and its implementing regulations, 
subject to the exclusions in paragraph 
(1)(2} of this section, the term “waters of 
the United States” means: 

(1) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or foreign 
commerce, including all waters which 
are subject to the ebb and flow of the 
tide; 

(ii) All interstate waters, including 
interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters 
identified in paragraphs {l)(1)(i) through 
(iii) and (v) of this section; 

(v) All tributaries of waters identified 
in paragraphs {iKl)(i) through (iv) of this 
section: 

(vi) All waters, including wetlands, 
adjacent to a water identified in 
paragraphs {l)(l){i) through (v) of this 
section; and 

(vii) On a case-specific basis, other 
waters, including wetlands, provided 
that those waters alone, or in 
combination with other similarly 
situated waters, including wetlands, 
located in the same region, have a 
significant nexus to a water identified in 
paragraphs (l){l)(i) through (iii) of this 
section, 

(2) The following are not "waters of 
the United States" notwithstanding 
whether they meet the terms of 
paragraphs {l)(l)(i) through (vii) of this 
section — 

(i) Waste treatment .systems, including 
treatment ponds or lagoons, designed to 
meet the requirements of the Clean 
Water Act. 

(ii) Prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other Federal agency, 
for the purposes of the Clean Water Act 
the final authority regarding Clean 
Water Act jnrisdiclion remains with 
EPA. 

(iii) Ditches that are excavated wholly 
in uplands, drain only uplands, and 
have less than perennial flow, 

(iv) Ditches tnat do not contribute 
flow, either directly or through another 
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water, to a water identified in 
paragraphs {l){l)(i) through (iv) of this 
section. 

(v) The following features: 

(A) Artificially irrigated areas that 
w'ould revert to upland should 
application of irrigation water to that 
area cease; 

{D] Artificial lakes or ponds created 
by excavating and/or diking dry land 
and used exclusively for such purposes 
as stock W'atering, irrigation, settling 
basins, or rice growing; 

{C] Artificial reflecting pools or 
swimming pools created by excavating 
and/or diking dry land; 

(D) Small ornamental waters created 
hy excavating and/or diking dry land for 
primarily aesthetic reasons; 

(E) Water-filled depressions created 
incidental to construction activity: 

(F) Groundwater, including 
groundwater drained through 
subsurface drainage systems; and 

(G) Gullies and rills and non-wetland 
swales. 

(3) Definitions — 

(i) Adjacent. The term adjacent means 
bordering, contiguous or neighboring. 
Waters, including wetlands, separated 
from oiher waters of the United States 
by man-made dikes or barriers, natural 
river berms, beach dunes and the like 
are "adjacent waters." 

(ii) Neighboring. The term 
neighboring, for purposes of the term 
"adjacent” in this section, includes 
waters located within the riparian area 
or floodplain of a water identified in 
paragraphs (l)(l)(i) through (v) of this 
section, or waters with a shallow 
subsurface hydrologic connection or 
confined surface hydrologic connection 
to such a jurisdictional water. 

(iiij Riparian area. The term riparian 
area means an area bordering a water 


where surface or subsurface hydrology 
directly influence the ecological 
processes and plant and animal 
community structure in that area. 
Riparian areas are transitional areas 
between aquatic and terrestrial 
ecosystems that influence the exchange 
of energy and materials brtween those 
ecosystems. 

(iv) Floodplain. The terra floodplain 
means an area bordering inland or 
coastal waters that was formed by 
sediment deposition from such water 
under present climatic conditions and is 
innndated during periods of moderate to 
high water flows. 

(v) Tributary. The term tributary 
means a water physically characterized 
by the presence of a hed and banks and 
ordinary high water mark, as defined at 
33 CFR 328.3(c), which contributes 
flow, either directly or through another 
water, to a water identified in 
paragraphs {l){l)(i) through (iv) of this 
section. In addition, wetlands, lakes, 
and ponds are tributaries (even if they 
lack a bed and banks or ordinary high 
w'ater mark) if they contribute flow, 
either directly or through another water 
lo 3 water identified in paragraphs 
(l)(lKi) through (iii) of this section. A 
water that otherwise qualifies as a 
tributary under this definition does not 
lose its stains as a tributary if, for any 
length, there are one or more man-made 
breaks (such as bridges, culverts, pipes, 
or dams), or one or more natural breaks 
(such as wetlands at the head of or along 
the run of a stream, dehris piles, boulder 
fields, or a stream that flows 
underground) so long as a bed and 
banks and an ordinary high water mark 
can be identified upstream of the break. 
A tributary, including wetlands, can be 

a natural, man-altered, or man-made 


water and includes waters such as 
rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not 
excluded in paragraph (l){2)(iii) or (iv) 
of this section. 

(vi) Wetlands. The term wet/ands 
means those areas that are inundated or 
saturated by surface or groundwater at 
a frequency and duration sufficient to 
support, and that under normal 
circumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas. 

(vii) Significant nexus. The term 
significant nexus means that a water, 
including wetlands, either alone or in 
combination with other similarly 
situated waters in the region (i.e., the 
watershed that drains to the nearest 
water identified in paragraphs {l)(lKi) 
through (iii) of this section), 
significantly affects the chemical, 
physical, or biological integrity of a 
water identified in paragraphs {l)(l)(i) 
through (iii) of thi.s section. For an effect 
to be significant, it must be more than 
speculative or in.substantial. Other 
waters, including wetlands, are 
similarly .situated when they perform 
similar functions and are located 
sufficiently close together or sufficiently 
close to a “water of the United States" 
so that they can be evaluated as a single 
iand,scape unit with regard to their 
effect on the chemical, physical, or 
biological integrity of a water identified 
in paragraphs (]){l){i) through (iii) of 
this section. 

* * * * * 

!FR Dor. 2014-0714Z Filed 4-18-14; 8;4S am] 
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Andre Monette is an associate in the Environmental Law & Natural Resources 
practice group of Best Best & Krieger LLP, Mr. Monette works with both public and 
private clients in matters involving water quality, water rights, wetlands, and state 
and federal hazardous and solid waste issues. Mr. Monette works extensively with 
water districts, cities, counties, and school districts on matters involving the Federal 
Clean Water Act and California’s Porter Cologne Water Quality Control Act. 

Mr, Monette’s representative matters include; assisting in the development and use 
of recycled water, including ownership issues, in compliance with California and 
Federal law; assisting with the implementation of pretreatmenl standards in 
compliance with Clean Water Act Regulations: defending clients before the State 
and Regional Water Quality Control Boards; and participation in the development 
and subsequent litigation of Total Maximum Daily Loads applicable to wastewater 
treatment facilities, municipalities, and other dischargers. 

Mr. Monette received his bachelor of science in geology, with an emphasis in 
marine geology and a minor in political science, from San Diego Stale University in 
2002. He received his law degree from Case Western Reserve School of Law In 
Cleveland, Ohio, While in law school, Mr. Monette was a member of the Case 
Western Reserve School of Law ABA Moot Court Team. His law school honors 
include the Class of 1 940 Scholarship, the 2005 Adelstein Environmental Law 
Award ■ "Outstanding Note," the 2004 Saul S. Biskind Public Interest Law 
Fellowship and the California Bar Association Wiley W. Manual Pro Bono Service 
Award. 
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655 West Broadway 
15th Floor 
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P: (619)525-1374 
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June 19,2014 


Honorable Senator Barbara Boxer 
Chairman, Senate Committee on 
Environment and Public Works 
410 Dirksen Senate Olfice Bldg. 
Washington, DC 20510-6175 


Honorable Senator David Vitter 
Ranking Member, Senate Committee on 
Environment and Public Works 
456 Dirksen Senate Office Bldg. 
Washington, DC 20510-6175 


Re: Response to Committee Questions on Impact of Waters of the United States 

Proposed Rulemaking 

Dear Chairman Boxer and Ranking Member Vitter: 

On behalf of my local government clients, I thank you for your leadership in holding a 
hearing on the Waters of the United States, for the honor of testifying before the Senate 
Subcommittee on Water and Wildlife this past Tuesday, May 13, 2014, and now for the 
opportunity to submit additional clarifications on my testimony. Stormwater pollution is one of 
the most significant water quality challenges facing the nation and its local governments. 
Finding the correct balance between regulatory controls, cost burdens for local government 
entities, and most importantly protecting the environment is not an easy task. Your leadership in 
navigating the nation along that path has been and continues to be critical to finding workable 
solutions. 

A key issue raised during the May 13, 2014 hearing is the extent of the Environmental 
Protection Agency’s (“EPA”) recently issued proposed revision to the definition on the term 
Waters of the United States for the purposes of Clean Water Act jurisdiction (“Proposed Rule”). 
A specific area of concern for my clients is the extent to which man-made ditches, channels, or 
other features would be considered Waters of the United States under the Proposed Rule. This is 
an issue that is of the utmost importance to my local government clients because so many man- 
made conveyances to provide drinking water to their residents, keep streets free of flood waters, 
and develop new uses for recycled water. 

We believe your leadership on this issue can help EPA craft a rule that fully protects the 
Waters of the United States but at the same time avoids regulatory inconsistencies or quagmires 
where compliance with inappropriately designated requirements is not attainable. 

My answers to the questions posed by Senators Cardin and Vitter follow. I would be 
more than happy to discuss any of the questions or my responses with you or your staff. Again, I 
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thank you for your leadership on this important issue and look forward to working with your 
offices on the Proposed Rule. 


RESPONSES TO QUESTIONS 

1) You stated that “most ditches across the country are going to have perennial flow;” 
what is the factual basis for that conclusion? 

Thank you for the opportunity to respond to this question and clarify my testimony. 1 
was unaware that I stated during my oral testimony that “ most ditches are going to have 
perennial flow.” It was not in my written testimony and was a misstatement. My statement 
should have been that “ many ditches across the country have perennial flow.” My testimony on 
this point is based on personal experience viewing municipal storm drain systems, agricultural 
drains, and roadside ditches across the nation. 

2) Are you aware that the EPA/Corps jurisdiction guidelines issued hy the prior 
administration in 2008 say that they will “generally” not treat upland ditches with 
“relatively permanent” flow as waters of the U.S., and that those guidelines also 
make clear that “relatively permanent” means seasonal flow (typically at least three 
months of the year)? 

Given those guidelines, and the fact that the proposed rule would exempt upland 
ditches unless they have perennial flow, isn't it accurate to say, as EPA has, that 
“[t]he rule actually proposes to reduce Jurisdiction and exclude certain ephemeral 
and intermittent ditches”? 

We would be very pleased if the EPA was correct and the Proposed Rule actually 
excluded upland ditches that are part of a local government flood control or water supply 
system. These ditches serve as conveyances and in some cases treatment systems. If they are 
designated as Waters of the United States, they can no longer be used for treatment and 
compliance must be attained in-stream. Additional requirements will also apply including Total 
Maximum Daily Loads (“TMDLs”). These requirements will apply not at the “end of the pipe,” 
but within the system. 

Designation internal infrastructure as a Water of the United States can therefore be 
extremely problematic for local government agencies attempting to provide critical services 
while being stewards of the environment. Any relief EPA could give on this issue would be 
welcomed. Unfortunately the Proposed Rule is written so broadly that it will capture these 
conveyance systems. 
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The 2008 Guidance indeed provides that the EPA and the Corps will generally not treat 
upland ditches with only “relatively permanent” flow as Waters of the U.S. The Guidance also 
made clear that in the serai-arid west, many waters that are rightfully considered Waters of the 
United States only have relatively permanent flow. These waters were not excluded from CWA 
jurisdiction. Moreover, many waters that had only “relatively permanent” flow were still 
considered Waters of the U.S. This is because the Guidance provided that “The agencies will 
decide jurisdiction over the following waters based on a fact-specific analysis to determine 
whether they have a significant nexus with a traditional navigable water.” (EPA, Clean Water 
Act Jurisdiction Following the U.S. Supreme Court's Decision in Rapanos v. United States & 
Carabell v. United States, 1 (2008).) The Proposed Rule does not change that requirement. (79 
F.R. 22264.) 

It is therefore not accurate to say that the Proposed Rule will reduce jurisdiction. The 
Congressional Research Service agrees. The CRS produced a report following the EPA’s 
publication of the Proposed Rule. The CRS Report states that the Proposed Rule will reach an 
additional 3% to 17% of the nation’s waters. (Copeland, Claudia, EPA and the Army Corps' 
Proposed Rule to Define "Waters of the United States" (April 21, 2014).) 

Thus the Proposed Rule will unquestionably expand the reach of the Clean Water Act by 
expanding the number of waters that are classified as Waters of the United States. 

3) Isn't it true that the Clean Water Act includes permitting exemptions for : (1) 
irrigation return flows; (2) agricultural stormwater; (3) discharges of dredged or fill 
material associated with “normal farming” (including, but not limited to, the 56 
conservation practices identified by EPA and the Corps in the interpretive rule); (4) 
discharges of dredged or fill material associated with “construction or maintenance 
of farm or stock ponds or irrigation ditches, or the maintenance of drainage 
ditches”; and (5) discharges of dredged or fill material associated with “construction 
or maintenance of farm roads”? 

This question raises the very important distinction between CWA permitting 
requirements and whether a particular water body is a Water of the U.S. and must meet 
applicable Water Quality Standards.* Even though a particular discharge or activity may not 
require a Clean Water Act permit, other regulatory restrictions apply to Waters of the United 
States that will impact use of the water body. 


As noted in the question, the Clean Water Act includes a list of exclusions from its dredge and fill permitting 
requirements. But, Section 404(f)(2) includes an important caveat; new uses, agricultural or otherwise will still 
require a permit. Federal Regulations at 40 C.F.R. section 323.4 place additional limitations on the exemptions. 
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The Clean Water Act provides several mechanisms for restoring and maintaining the 
quality of the Nation’s waters. One such mechanism is the requirement that states identify 
“designated uses” for each body of water within their borders, as well as “water quality criteria” 
sufficient to support those uses. (33 U.S.C. § 1313(cX2)(A).) These criteria, known as Water 
Quality Standards, consist of the “designated uses of the navigable waters involved and the water 
quality criteria for such waters based upon such uses.” (33 U.S.C. §1 313(c)(2)(A).) In all cases, 
the states must adopt standards that include full body contact recreation and fishing as designated 
uses, or demonstrate through the Use Attainability Analysis process that such uses are not 
possible, (^See 33 U.S.C. §§1251(a); 1313(c),) 

Where a Water of the US is not attaining its designated Water Quality Standards, the 
states or EPA are required by Clean Water Act section 303(d) to adopt a TMDL for the pollutant 
causing nonattainment. TMDLs are like a pie divided into three parts; the Waste Load 
Allocation that imposes limits on discharges with Clean Water Act permits; the Load Allocation 
that imposes limits on discharges that do not require Clean Water Act permits; and a margin of 
safety. States are required to impose limits on activities that do not require Clean Water Act 
permits to ensure that the Load Allocation of any applicable TMDL is attained. 

The Ninth Circuit Court of Appeals’ decision in Pronsolim v. Nastri, 291 F.3d 1123 
(2002) is instructive. In that case, the EPA imposed TMDLs on a river that was polluted only by 
nonpoint sources of pollution. The landowners, who owned land in the river's watershed, applied 
for a harvesting permit, which was granted along with certain restrictions to comply with the 
EPA's TMDL. The landowners, along with others, sued the EPA, contending that it did not have 
the authority under § 303(d) of the CWA to impose TMDLs on rivers that were polluted only by 
nonpoint sources of pollution. The trial court granted the EPA summary judgment, upholding its 
interpretation of § 303(d). On appeal, the Ninth Circuit affirmed, holding that the CWA’s 303(d) 
listing and TMDLs requirements apply to Waters of the United States impaired only by nonpoint 
sources of pollution. 

Thus the idea that it doesn’t matter whether a water is designated a Water of the US if 
you don’t need a Clean Water Act permit is a red herring. Other requirements apply and impose 
restrictions that are outside the scope of the Clean Water Act’s peimitting process. For some 
water bodies that is entirely appropriate. For man-made ditches, aqueducts, and flood control 
systems the designation can be extremely problematic and will have a negative impact on public 
agencies across the United States. 

4) Because the proposed rule would not protect as many waters as had been protected 
prior to 2001, do you expect that activities on agricultural lands would be permitted 
more or less frequently if the proposed rule is adopted, compared with the pre-2001 
period? 
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If more, what specifically in the proposed rule leads you to that conclusion? 

If less, isn't it true that, even before 2001, activities on agricultural laud rarely 
required permitting? 

We respectfully disagree with the assessment that if adopted in its current form, the 
Proposed Rule would protect fewer waters than had been protected before 2001. All fifty states 
have their own water quality laws and programs that apply to waters that are outside the 
definition of Waters of the United States. Many states, including but certainly not limited to 
California, Oregon, Washington, Maryland, and Virginia have what can only be described as 
extremely robust water quality laws and programs that protect all waters within their boundaries. 

A myriad of other laws including the Federal Endangered Species Act and the Federal 
Insecticide, Fungicide, and Rodenticide Act (“FIFRA”) provide federal protection to waters that 
otherwise would not be Waters of the U.S. subject to the Clean Water Act. These laws have not 
changed, and continue to protect waters in the same manner as they did prior to 2001. 

Lastly, as described above, just because an activity does not require a Clean Water Act 
permit, does not mean that designation of a water as a Water of the United States will not have 
an impact on operations. States have non-point source obligations to ensure that all Waters of 
the United States attain a fishable, switnmable standard. Under the Proposed Rule, many man- 
made ditches will be defined as Waters of the United States, including portions of municipal 
storm drain systems and other infrastructure that is internal to the nation’s drainage and water 
supply systems. Because these conveyances are tools that we all rely on for modem society to 
operate, and they are man-made, they are best treated as point sources rather than as Waters of 
the United States. 

5) Your written testimony discusses the federal district court's decision in Virginia 
Dep't of Transportation v. EPA, 2013 U.S. Dist LEXIS 981,43 ELR 20002 (E.D. Va. 
2013). As you indicated, the court in VDOT determined that Environmental 
Protection Agency (EPA) has no authority under the Clean Water Act (CWA) to 
regulate the flow of stormwater into a creek. 

During this month’s hearing, there was some diseussion as to whether the court's 
analysis in VDOT is limited to cases involving total maximum daily loads (TMDLs). 
Do you believe that the principle behind the court's decision is limited to the TMDL 
setting? Or does the VDOT case stand for something broader, meaning that EPA 
has no authority to regulate stormwater flow in other CWA contexts as well, such as 
the National Pollutant Discharge Elimination System permitting process? 



205 


IBBc 

Best Best & Krieger a 

ATTOBNETS AT LAW 

Honorable Senator Barbara Boxer 
Honorable Senator David Vitter 
June 19, 2014 
Page 6 


The VDOT decision is not limited to the TMDL setting. It applies to any requirement in 
the Clean Water Act that relies on the term “Pollutant.” As a result, the VDOT case also applies 
to the Clean Water Act’s National Pollutant Discharge Elimination System (“NPDES”) 
program. 

The term “Pollutant” is a defined term. (33 U.S.C. §1365.) Section 502 of the Clean 
Water Act defines it to mean: 

[D]redged spoil, solid waste, incinerator residue, sewage, garbage, 
sewage sludge, munitions, chemical wastes, biological materials, 
radioactive materials, heat, wrecked or discarded equipment, rock, 
sand, cellar dirt and industrial, municipal, and agricultural waste 
discharged into water . . . 

(33 U.S.C. § 1362(6).) 

The VDOT case dealt on its face with whether a TMDL could regulate the flow of 
volume of stormwater discharged into Accotink creek. However, the case turned on whether the 
EPA could regulate stormwater flow as a surrogate for other pollutants. The District Court held 
that EPA has no such authority stating: “EPA is authorized to set TMDLs to regulate pollutants, 
and pollutants are carefully defined. Stormwater runoff is not a pollutant, so EPA is not 
authorized to regulate it via TMDL.” (Virginia Department of Transportation v. EPA (2013) 
U.S. Dist. Lexis 981, *14-15, (E.D. Va.).) 

The court was clear that no matter the intentions of EPA, regulation of “Pollutants” under 
the Clean Water Act does not allow for the regulation of stormwater flow holding that the Clean 
Water Act “only gives EPA the power to regulate pollutants as that term is defined by 
Congress.” (Id., at 10.) Thus the District Court’s holding from the VDOT case applies equally to 
any aspect of the Clean Water Act that regulates “Pollutants.” It would therefore also apply to 
the NPDES permits that regulate discharges from point sources into Waters of the United States. 
(See 33 U.S.C. § 1342.) 

6) In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 
531 U.S. 159 (2001), the Supreme Court determined that the Army Corps of 
Engineers does not have authority to regulate water bodies isolated from navigable 
waters. Yet, in your written testimony, you state that under the proposed “waters of 
the United States” rule, “the waters at issue in the SWANCC decision would be 
waters of the United States.” This seems to challenge the veracity of claims recently 
made by the EPA Administrator. In your opinion, does the proposed Clean Water 
Act rule ignore the regulatory limits established by Congress and recognized by the 
Supreme Court? 
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Public agencies across the country would welcome an interpretation of the Proposed Rule 
that categorically excluded man-made, isolated waters like those at issue in Solid Waste Agency 
of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001) (“SWANCC”). 
In that case, the Supreme Court overturned an attempt by the Army Corps of Engineers to 
regulate as Waters of the United States, certain “isolated” waters with no surface connection to 
traditional navigable waters. Unfortunately, we read the Proposed Rule as reaching waters like 
those at issue in SWANCC. 

The Proposed Rule provides that all waters, including wetlands, “adjacent to” a Water of 
the US will be considered a Water of the US. The Proposed Rule defines “adjacent” as follows: 

(1) Adjacent. The term adjacent means bordering, contiguous or 
neighboring. . . 

(2) Neighboring. The term neighboring, for purposes of the term 
“adjacent” in this section, includes waters located within the 
riparian area or floodplain of a water identified in paragraphs (a)(1) 
through (5) of this section, or waters with a shallow subsuiface 
hydrologic connection or confined surface hydrologic connection 
to such a Jurisdictional water. 

(79 FR 22264 [emphasis added].) 

The wetlands at issue in the SWANCC case were connected to groundwater underlying 
the proposed project site. (SWANCC v. U.S. Army Corps of Eng'rs, Brief for Respondents Village 
of Bartlett and Citizens Against the Baleflll, 1999 U.S. Briefs 1 178 at 8-9 (2000).) In fact it was 
a major issue for the surrounding community. (See id.f Groundwater in the same geologic 
formation has a documented connection to the nearby Fox River. (Dey, William S. et al, Kane 
County Water Resources Investigations: Final Report on Geologic Investigations (2007) 
[describing the connection between the St. Charles Aquifer and the Fox River].) 

Additionally, EPA investigations into the nearby Elgin Landfill site show a connection 
between shallow groundwater and surface streams. (EPA, Record of Decision, Tri-County/Elgin 
Landfill, 9-10 (1992).) Shallow and deep groundwater connections to the Fox River are well 
documented in the vicinity of the SWANCC site. (See id.; Dey, supra; and Locke, Randall A. et 
al., Kane County Water Resources Investigations: Final Report on Shallow Aquifer 
Potentiometric Surface Mapping (2007) at 34 [“the shallow bedrock aquifer primarily discharges 
to the Fox River except in areas of significant pumping”].) 


Copies of the cited documents and additional news articles supporting this statement are available upon request. 
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As a result, the sections of the Proposed Rule that would make a groundwater coruiection 
to Waters of the United States sufficient to make wetlands and other isolated waters Waters of 
the United States would appear to capture the SWANCC project site. 

CONCLUSION 

On behalf of my public agency clients, I again thank you for your leadership on this 
important issue. Water quality is an area of great concern for public agencies across the United 
States. We remain very concerned about the implications of EPA’s Proposed Rule and look 
forward to working with your offices to refine the current draft. 
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Senator Cardin. Well, let me thank all seven of you for your tes- 
timony. I thought it was extremely helpful in trying to get a handle 
on the issues. I am going to start with Ms. Coble in that the impor- 
tance of dealing with the pollutants that you mentioned, the nitro- 
gen levels, the phosphorus, and the sediment from the major 
sources that go into the Chesapeake Bay watershed. We have had 
programs to deal with our farmers; we certainly are dealing with 
the treatment of waste; and we have storm runoff, which are the 
three largest sources of identified pollutants going into the Bay. 
You indicate that as much as one-third in certain areas come from 
storm runoff. If we did not include storm runoff as one of the regu- 
lated pollutants going into the Bay, the burdens on the other sec- 
tors would be much greater, making it much more challenging for 
farming operations or for our municipal water managers. 

So how important is it, as you see it, from the Chesapeake Bay 
management that storm runoff be a major part of the strategy to 
deal with the Chesapeake Bay? 

Ms. Coble. It is critically important that it be included in the 
equation. The Chesapeake Bay watershed is under a TMDL to re- 
duce nitrogen, phosphorus, and sediment pollution because the 
Chesapeake Bay is an impaired waterway. The quality of it is such 
that it doesn’t sustain life in part of its volume each summer and 
there are requirements to reduce those pollutants. And there is not 
one of us that lives in the watershed that isn’t part of the problem 
and, therefore, part of the solution; nor is there one sector that is 
not part of the problem and part of the solution. 

As I said, in some States, such as Maryland, up to a third of the 
pollution is coming from urban areas, and in some watersheds 
around D.C., for example, it is even far more than that. If we don’t 
include stormwater in the reduction strategy, the burden gets high- 
er and higher on every other sector if we want to stay committed 
to a goal of clean water. If we want to compromise on that goal, 
then we can let stormwater go. I would argue that would be the 
wrong approach, though. 

Senator Cardin. Mr. Cuccinelli, in regards to that Northern Vir- 
ginia case, I have looked at it very closely and it did deal with the 
authority under TMDL, no question about that, but did not deal 
with the authority under Clean Water Act to deal with pollutants 
that come from stormwater under the NPDES, as was pointed out, 
I think, by Mr. Monette. 

I do very much appreciate Mr. Medina’s comments and would 
love to get further clarification on that. You are indicating that it 
actually could be cost-effective to incorporate storm runoff in trans- 
portation designs from the beginning. If I heard you correctly, I 
thought you said in some cases might even be less expensive, so 
it would not be a choice between more road building or dealing 
with storm runoff. 

Mr. Medina. Well, that has been the experience in other coun- 
tries. Like I mentioned in my testimony, the UK, that has been the 
lesson that has been learned as far as constructing the systems, 
mostly because they have been planned from the beginning with 
that in mind. When it comes to a retrofit situation, it is a different 
story, because we already made an investment and now we have 
to rip it all up and build something new. 



209 


Another thing to keep in mind is that when we calculate cost, we 
do it in a very localized way; this is how much it is going to cost 
to build this highway. But we never factor the cost, what the mu- 
nicipalities that have to deal with the problems when something, 
not just a roadway, but any particular development cost us prob- 
ably in the waterways. So when we look at those things holistically, 
when we look at the benefits that are achieved by, say, green infra- 
structure in terms of esthetics and the creation, things that are 
very hard to monetize but are no less real, if we looked at all those 
things together, we will find a much better picture when it comes 
to building sustainable infrastructure. 

Senator Cardin. Thank you. 

To Mr. Mather and Mr. Gibson, Mr. Gibson, I am sorry that the 
photos that you had in your written testimony were not displayed, 
because they are pretty shocking, and the type of damage that you 
all have to confront. Now, from a local government’s point of view, 
a State government’s point of view, once the damage is done, you 
have to deal with that. So you may have been able to build more 
roads, but now you have the problem how you are going to fix the 
roads. So from a cost-effective basis, wouldn’t it be better to deal 
with the costs of runoff up front than having to deal with the main- 
tenance, repair, and damage cost that you confront as you move 
forward? 

Mr. Gibson. Correct. That is the one thing we do see. If we don’t 
manage these systems up front, then you have the other utilities, 
stormwater utilities, you have gas and electric companies. You 
have the transportation departments themselves have to fix these 
damages that occurred at prior times when they were build. 

Senator Cardin. I will just make one comment. As we have been 
dealing with the reauthorization of surface transportation, I have 
been advocating for our committee to put attention on maintaining 
our existing transportation infrastructure and less attention on 
building new infrastructure. I want new infrastructure, don’t get 
me wrong, but things are falling apart. And if you neglect that you 
currently have, you are not doing a service by building additional 
roads that may lead to unsafe conditions and unmanageable trans- 
portation systems. 

With that, I will turn to Senator Vitter. 

Senator Vitter. Thank you, Mr. Chairman, and thanks to all our 
witnesses. 

Mr. Cuccinelli, I wanted to ask you, because I thought your testi- 
mony was very striking in the context of EPA’s recent proposals to 
expand its authority under the Clean Water Act. I know you follow 
this. I am sure you have heard the statements from the adminis- 
trator, which basically are saying this is clarification of existing 
law, this is no big deal. I am curious, what is your gut reaction of 
that, having lived through the Accotink experience and litigation 
and the sort of position EPA took in that instance? 

Mr. Cuccinelli. Well, I don’t think by any means it is limited 
to that instance. One of the institutional problems you have is that 
the EPA, whatever grant of authority is provided, always over- 
reaches it. I don’t know of an example, and I don’t think a person 
in this room could name an example, where Congress set out some 
grant of authority to the EPA and they didn’t actively, at some 



210 


point thereafter, look to push the outer envelope of that, and to do 
it. I mean. Judge O’Grady’s ruling in our case was not appealed, 
which is rather unusual for EPA. They are tenacious fighters, and 
to not appeal tells you just how swamping that ruling was. 

In about 20 years of litigating — and I was the lead attorney on 
that case, I argued the case, litigated alongside the board of super- 
visors of Fairfax — I can’t remember a judge’s order where I 
wouldn’t change a sentence; and it was that powerful. The judge 
was so overwhelmed with what EPA was trying to do, and they 
clearly stated this is experimental, and if we can do it here we are 
going to take it everywhere. 

Now, understand the Accotink has been around a long time. We 
are the oldest part of America here in Virginia, and I brought with 
me one sentence from George Washington’s diary from 1772: Set off 
for Williamsburg, but not able to cross Accotink, which was much 
swelled by the late rains. I was obliged to return home again. That 
was when he was a member of the House of Burgesses, now the 
House of Delegates. And this isn’t a new problem in our part of the 
State. 

My cautionary warning to you all is that when you don’t already 
have control, and by you I mean the legislative branch, over the ag- 
gressiveness and extent of the reach of this rogue agency, to grant 
it more power and authority is an extremely dangerous thing. And 
I will just use one example from other testimony; it was glossed 
over a little bit. The cost difference between taking greater care to 
deal with stormwater as you build new facilities versus the radi- 
cally dramatic impacts and costs of retrofitting, the order of mag- 
nitude is extraordinary, and the impacts on jobs are not positive, 
they are negative. 

If they were positive, Milton Friedman’s old comment about 
digging the Panama Canal with spoons would make sense because 
there would be a lot more jobs. We are talking about destroying 
businesses in the one single case that I talked to you about in Vir- 
ginia and evicting families who had lived in their homes for dec- 
ades. Even in a transient community like Northern Virginia, these 
were old middle class neighborhoods, so older folks lived there, in- 
evitably, people more often displaced, and they are going to be not 
merely put out, but the economy around them is going to be 
harmed. 

This is an economic negative overall, and unless you categorically 
hermetically seal the EPA and only let them deal with this going 
forward on new projects, then you are going to have an agency that 
is going to run amuck and your local governments are going to be 
coming back to you and saying why is the EPA at the table for 
local land use. 

Senator Vitter. Great point. 

Mr. Medina, to come directly off that, because it does allude to 
your comment, I want to make sure I understood it and underscore 
it. It is true that in terms of cost-effectiveness it is a different plan- 
et whether you are talking about starting from scratch on a new 
project versus retrofitting existing infrastructure, would you agree 
with that? 

Mr. Medina. That is correct. Senator, and that happens every- 
where, in anything that we have to do. It is cheaper for us to eat 



211 


healthy and maintain our bodies than have a quadruple bypass, 
right? So that is exactly what we are talking about here. However, 
one important thing that we need to keep in mind is that we can 
do things wisely and correctly if we wait for the right opportunity. 
We don’t have to spend all these millions of dollars ripping up 
roads. Those roads will come up for rehabilitation at some point in 
their useful lives. That is the time when we can say we did things 
wrong; we have a second chance here to do it right; we are going 
to apply the principles that we know now are useful. 

Senator Vitter. And you also mentioned the different experience 
in other countries. I think in many of those cases there is a big dif- 
ference structurally between here and there because up there agen- 
cies with the authority to come up with these solutions are usually 
the ones paying for it. Here it is fundamentally different because 
the EPA is almost never paying for it and, therefore, has no prac- 
tical limit in terms of the sort of mandates and solutions it tries 
to impose on either private owners or local jurisdictions. Isn’t that 
a big difference? 

Mr. Medina. That may be so, but the cost still has to be borne 
by somebody. So if we have environmental degradation, somebody 
is going to have to pay for that, whether it is an agency or a pri- 
vate landowner. It just doesn’t go away. If we don’t do things right 
from the beginning, somebody is going to have to shell out the dol- 
lars or the pound sterling to do that. 

Senator Vitter. And to go back to the distinction between com- 
pletely ripping up or retrofitting an existing infrastructure versus 
when you are building something new, certainly I think everybody 
would agree EPA is seeking more authority in this area across the 
board, not just new projects, not just brand new planning, is that 
correct? 

Mr. Medina. I don’t know the details of that. I know that from 
the point of view of a professional, what makes sense from the 
point of view of technical expertise and financial soundness is to 
wait for the right opportunity to do those things right. 

Senator Vitter. Thank you. 

Senator Cardin. Senator Fischer. 

Senator Fischer. Thank you, Mr. Chairman, and thank you to 
the panel for being here today. 

Mr. Cohen, roadside ditches not only preserve the quality of our 
Nation’s roads, but they increase safety, and the chairman of our 
subcommittee referred to safety in his previous comments. We all 
know that those ditches prevent the pooling of stormwater on road 
surfaces; that helps with safety. We are not going to see as many 
accidents with them. In my discussions with the Nebraska Depart- 
ment of Roads, it has been brought to my attention that conforming 
to regulations under the proposed definition of waters of the United 
States may preclude these best design practices of ditches, and that 
would compromise safety. Can you expand on the impact that this 
regulation may have on public safety with regards to road construc- 
tion? 

Mr. Cohen. Sure, I would be happy to. In my testimony I pro- 
vided one example, and that is when you are trying to engineer a 
road improvement and you want to add safety features to that 
road, say you have a rural road where there are a lot of accidents 
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or you have a bottleneck of some sort and you need to add addi- 
tional safety shoulders or an intersection safety improvement, 
sometimes you have to impact a roadside ditch, and often these 
were manmade ditches that are not representative of the original 
hydrology of the area. 

But under the EPA’s proposed rulemaking, they could basically 
claim jurisdiction over that work and stop you from doing that 
safety project until you developed an avoidance plan or a mitiga- 
tion plan, including digging new ditches, which may not be nec- 
essary after you have added your safety shoulders. So that is an 
example of sort of an absurd outcome, but in my experience as an 
engineering working for the State Highway Administration, there 
are numerous absurd outcomes where you have projects that just 
can’t be completed because of this very high bar. And there have 
been cases that I am personally involved in where people were get- 
ting killed on the road that you couldn’t improve until you came 
up with alternatives that were so expensive that they basically 
caused the problem to be canceled or indefinitely delayed. 

Senator Fischer. You also mentioned the I view it as a problem 
in the delay in getting that Section 404 permit. 

Mr. Cohen. Yes. 

Senator Fischer. If we are looking at expanding the definition 
of waters of the United States, how is that going to affect that per- 
mitting process? 

Mr. Cohen. It will certainly make it a longer process and a more 
expensive process. 

Senator Fischer. You say a more expensive process. That doesn’t 
just apply to the permitting process itself; it also applies to road 
construction and the added costs that we are going to see our high- 
ways and bridges costing, correct? 

Mr. Cohen. Correct. Not only the extra cost of meeting the de- 
mands of the agencies, also the cost of the delay. Every project that 
is delayed for 10 years doubles in cost, approximately. And I work 
for the State of Maryland, which is certainly a very progressive, 
pro-environment State, and wants to do the right thing environ- 
mentally. As I indicated in my testimony, we want to do the right 
thing environmentally, but let’s provide the flexibility and tools and 
the advice and the best practices without creating mandates for 
things that don’t make sense or aren’t the most cost-effective ap- 
proach. So we can do the right thing, but we need to recognize the 
States are doing the best they can and that they want these good 
outcomes. 

Senator Fischer. Right. And do you think allowances should be 
made for ditches that aren’t contributing to the flow in any way of 
navigable waters, our traditional rivers that are out there? And, if 
so, do you think that definition would pass judicial muster? 

Mr. Cohen. I think that, as some of the other witnesses have 
said, that commented on this issue, there has been an effort here, 
in my opinion, to stretch the eligibility as far as possible to a level 
that does not meet the intent of the court in either of the two major 
Supreme Court cases on the 404 regulations. So I think ultimately 
it will not survive. Also, there are Members of Congress that at- 
tempted to do the same thing through legislation, but that did not 
have the support of Congress, so basically what is happening here 



213 


is the Administration is trying to do it on their own, without con- 
gressional intent. It is sort of we are going to stretch this thing as 
far as we can, whether or not Congress agrees. So I don’t think it 
will pass muster. But I am not a lawyer; these two men are law- 
yers. 

Senator Fischer. I hope we get a second round. I will ask them. 
Thank you, sir. 

Mr. Cohen. Thank you. 

Senator Cardin. We are going to have a second round. 

Let me just make an acknowledgment. I think we all agree that 
we are better off if we can put into the design of our transportation 
systems the storm runoff management. It is less costly and that is 
when it should he done. The challenge is that we are where we are 
in pollutants going into our waters today, and there is a responsi- 
bility for clean water, so you need to deal with the realities that 
are on the ground, whether it is a farming operation or whether 
it is an old municipal wastewater treatment facility plant or wheth- 
er it is a road that was built inappropriately for storm runoff. So 
it presents a challenge, but I think when you have the opportunity, 
as Mr. Medina said, to do the right thing, you should take advan- 
tage of that, because it is not only going to be good for our environ- 
ment, it will also save us resources in the long run. 

Let me also comment in regards to the definition of waters. 
There is a proposed regulation. Comments are being sought. Many 
thought it was important to have clarification after the Supreme 
Court decisions. There has been difficulty in getting bills passed 
here in the U.S. Congress. I would urge people to take advantage 
of the comment period, because it is my understanding that man- 
made ditches are exempt from this definition. But, again, if that 
needs clarification, let’s talk about it, because I didn’t think that 
was under the regulation. 

Mr. Mather, I want to ask you, since Oregon has been successful 
politically in moving forward on many of these projects from the 
beginning, it seems to me that you have crossed the political hurdle 
of choosing to do things that are friendlier toward the environment, 
even though it may affect the timing of transportation projects in 
your State. How is the politics of trying to move forward in these 
areas? 

Mr. Mather. Chairman Cardin, I will probably not talk too much 
about the politics, but more talk about our agency and how we 
have implemented some of those projects. As I talked about, the 
legislature in our State passed actually two major funding bills in 
the last 10 years which have increased the amount of investment 
that we have made in transportation, and those have provided 
challenges for us, but also opportunities for us. One of those oppor- 
tunities was to sit down with the regulatory agencies and really 
work on streamlining our processes to the benefit of both agencies, 
to them and for us. We are spending less money on the regulations, 
less money going through the process, and more money out on 
product on the ground. One of those programs our legislature 
passed was a $1.3 billion investment in bridges, 365 bridges 
throughout the State. We are just completing that 10-year program 
on time and on budget. One of the keys to that was the permitting 
process that we developed. We estimated that if we had not used 
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our streamlining process, it would have cost us $70 million more 
to go through the permitting process for those 365 bridges and we 
would not have completed tfe project on time. So those $70 million 
are reinvested back into transportation, and that is really the win 
for us in transportation. The win on the environmental side is we 
have increased water quality. 

Senator Cardin. Very good. 

To Mr. Cohen and Mr. Monette, you made a very interesting sug- 
gestion, and that is that the funding sources for doing this, we 
should be a little more creative. You also made a point that I agree 
completely, about regional differences and the flexibility of doing 
what is most cost-effective based upon your local needs, and we 
have to build that into whatever system we have for either funding 
or for the regulatory system. I agree with you on both points. 

It is very interesting. Talking about the Chesapeake Bay water- 
shed for one moment, which I am pretty familiar with, we do have 
special funding to deal with the two other major sources of pollut- 
ants; we do for our farmers and we do for our treatment facility 
plants. We don’t really for stormwater runoff. There is really no 
special program out there that helps deal with the unique needs of 
pollutants coming into the watershed through stormwater. 

So do you have any further insight or suggestions as to how we 
could perhaps deal with the funding outside of the transportation 
itself to deal with stormwater runoff? 

Mr. Cohen. I guess, Mr. Chairman, that is exactly what my rec- 
ommendation, my No. 1 option would be in my testimony. Sort of 
the discussion that just occurred between the ranking member and 
Dr. Medina, when you have to pay for these improvements, I think 
the desire to make them as cost-effective as possible makes a lot 
of sense. And if Congress were to authorize for appropriations some 
money to do these restoration projects, including coordinate with 
the transportation departments, say Maryland Department of Envi- 
ronment would coordinate with SHA using money authorized by 
Congress specifically for water restoration efforts, that would be a 
good thing. What I think would be a bad thing would be if you take 
it out of the highway funding, basically. The highway funding that 
comes from the Highway Trust Fund. What I would suggest is an 
authorization of appropriations for environmental agencies to do 
that. So they are both working toward important goals and they 
are not competing with each other for funding. 

Senator Cardin. Mr. Monette. 

Mr. Monette. Thank you. Senator Cardin. I would agree with 
Mr. Cohen on the funding issue. I would just caution that we want 
to be very careful about any requirements coming from the Federal 
Government that would mandate specific practices or infiltration 
standards on an across-the-board manner because, again, the hy- 
drologic conditions vary. 

Also, I would like to reiterate the fact that if local governments 
are stuck with these costs, it is a tremendous burden for them. 
Many States have funding issues and funding restrictions that pre- 
vent local governments from imposing taxes or raising fees, and 
that doesn’t seem to matter to certain Federal agencies, including 
the EPA, when they impose these restrictions. So it is very helpful 
if there could be block funding or basically the idea that if the Fed- 
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eral Government is going to impose these requirements, that it pro- 
vides the funding to do so. 

Senator Cardin. Thank you. 

Senator Fischer. 

Senator Fischer. Thank you, Mr. Chairman. 

Mr. Monette, in your testimony you talked about irrigation 
ditches, correct? 

Mr. Monette. That is correct. 

Senator Fischer. And how would the proposed rule affect those 
irrigation ditches that are currently exempted under Section 404? 

Mr. Monette. Certain irrigation ditches are currently exempt, 
and some of those should remain exempt. What 

Senator Fischer. How about the ditches where farmers transport 
water throughout their field? 

Mr. Monette. And that is something that could fall under regu- 
lation under EPA’s proposal, especially if the irrigation ditches con- 
veyed more than just irrigation return flows; if there is septic dis- 
charges into the channel, things like that. Any other kind of waste 
discharge into that channel converts it from being an irrigation re- 
turn flow into another kind of water body that is subject to regula- 
tion by EPA. And EPA is reaching with this rule not just to those 
kinds of ditches, but to any ditch that has perennial flow. 

Senator Cardin, you mentioned your belief that ditches were ex- 
empt, and that is not the case. Ditches with perennial flow — and 
most ditches across the Country are going to have perennial flow. 
Even in Southern California there is a lot of return flows from irri- 
gation from yards. 

Senator Cardin. I won’t count this against Senator Eischer’s 
time. 

My understanding is if you construct the ditch as part of a road 
construction, that is not part of the proposed regulation. 

Mr. Monette. That is incorrect. Senator. Under the proposed 
rule, ditches that are constructed and have perennial flow that con- 
tribute to discharge downstream at some point to a traditional nav- 
igable water 

Senator Cardin. We will check it out. My understanding is man- 
made ditches are excluded. So we will have to take a look at it, and 
maybe we can join together in a comment. 

Mr. Monette. Thank you. 

Senator Cardin. Senator Eischer. 

Senator Eischer. Thank you. 

So when we look at these irrigation ditches and they are affected, 
I believe too, can you give me your opinion how that is going to af- 
fect the family farmer? 

Mr. Monette. It could be a major impact. 

Senator Fischer. How so? 

Mr. Monette. First of all, if irrigation ditches and ditches on an 
individual property are considered waters of the United States, any 
kind of work or uses of the land adjacent to that ditch and the 
ditch are going to require a 404 permit from the Army Corps of En- 
gineers. 

Senator Eischer. What would the cost be for a family farmer to 
get one of those permits who has a small, average farm? What 
would be the cost dollarwise? What would the cost time wise? I 
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know what it is for transportation and for our State Department 
of Roads. How does that affect an individual? 

Mr. Monette. For an individual farmer, again, if it was falling 
under the jurisdiction, if the channel was a water of the United 
States, it could be tens of thousands of dollars and could take years 
to get that approval, and I think that is on the low end. We have 
seen them in hundreds of thousands of dollars for relatively small 
projects for parks, for instance. So that is not an unreasonable esti- 
mate by any means. 

Senator Fischer. Right. And road builders, they already operate 
under construction stormwater permits, right? 

Mr. Monette. That is correct. 

Senator Fischer. And that is Section 402 of the Clean Water 
Act, isn’t that correct? 

Mr. Monette. That is correct. 

Senator Fischer. So if ditches are going to be regulated as wa- 
ters of the U.S., would you expect at some point that these ditches 
are going to have water quality issues? 

Mr. Monette. Yes, I would. 

Senator Fischer. Are they going to have standards that they 
have to meet? 

Mr. Monette. Yes, they will. They will have to meet the water 
quality standards that are designated for that State. 

Senator Fischer. And how costly is it going to be if roadside 
ditches are required to achieve the Clean Water Act’s default 
standard, that it is fishable and swimmable? 

Mr. Monette. I can’t estimate. What I would refer the com- 
mittee to are the estimates that were proposed for compliance with 
a bacteria standard for the Los Angeles area, and that was in the 
hundreds of billions of dollars. 

Senator Fischer. Do we see a lot of fishing in roadside ditches? 
We don’t in Nebraska. Where are you from? 

Mr. Monette. I am from Southern California, and, no, we typi- 
cally don’t see that. 

Senator Fischer. Do you see a lot of swimming? 

Mr. Monette. No. Usually they are fenced and you are not sup- 
posed to go in there. 

Senator Fischer. Do you think maybe part of this rule is not a 
lot of common sense put into it? 

Mr. Monette. It would seem to me that, yes, this is a little bit 
excessive and reaching the edges of EPA’s authority under the 
Clean Water Act and the court decisions. 

Senator Fischer. OK, thank you. 

May I ask another question? Thank you. 

Mr. Cuccinelli, if we see that these ditches are treated as waters 
of the United States, what do you foresee are going to be the Fed- 
eral regulatory hurdles to be for the States and for localities who 
wish to build roads? 

Mr. Cuccinelli. First of all, you need to understand the tactics 
they employ. They judge every project, good or bad, good or evil, 
from their perspective, and if it falls in the evil category, their tac- 
tic is to stall, it is to wait. And Mr. Monette’s example of the family 
farmer, the tens of thousands of dollars hurt, but you hold them 
in place for years and you can literally wipe them out; and that is 
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their intent. That tactic is being used across the board. It is being 
used all over the place. 

Senator Fischer. Well, I don’t know 

Mr. CucciNELLi. And it is awfully hard to fight the Federal Gov- 
ernment. 

Senator Fischer. If I can interrupt you, I am not here to judge 
the intent of the agency, but I am just curious on any rules that 
you may see in the future that could impact a State or a locality 
with regards to road building. 

Mr. CucciNELLi. Well, one of the things that hasn’t been men- 
tioned is that if ditches start to not only get swept into this rule, 
but there is a question whether or not they may be swept into this 
rule, you will see local governments and State governments start 
to change and cancel projects. They will avoid this type of regula- 
tion in the way we do now. For instance, if $500 million of Federal 
money is coming for roads, we pile it into as few projects as pos- 
sible so that we are captured by as few Federal regulatory nets as 
possible, because they bring projects to a screeching halt, they 
drive budgets far beyond planning estimates, and they kill projects 
using regulatory means. Whether they intend to or not, that is the 
result. 

Senator Fischer. Thank you. 

Thank you all very much. 

Thank you, Mr. Chair. 

Senator Cardin. Let me thank all seven of you again and let me 
just point out what I think is the obvious. The Clean Water Act 
was passed by Democrats and Republicans in Congress because of 
the importance of clean water; clean water to our public health, 
clean water to our way of life, clean water to what we believe is 
a responsibility to future generations. And we have a responsibility 
to make sure that is carried out. EPA is the agency responsible to 
make sure that in fact occurs. 

Just talking parochially once again about the Chesapeake Bay, 
it is not only iconically important to people who live in the water- 
shed, it is a $1 trillion economic impact, and if the health of the 
Bay suffers, the economic impact of our region suffers dramatically. 
And, yes, we want to make sure that we have the transportation 
infrastructure for the convenience of our public. We live in a very 
congested area of the Country here, in Washington particularly. I 
experience it every day, twice a day. 

So we certainly want to be mindful that we need to have deci- 
sions made, and we also have to have predictability. I enjoyed the 
exchange on the definitions of water. One thing is clear to me on 
any one I have talked to, whether it is someone who is strongly ad- 
vocating for different types of regulations or less regulations, or 
those who want stronger regulations, they like to know what they 
are; and the Supreme Court decision has made some major ques- 
tion marks. So I think it is a responsibility of the Obama adminis- 
tration and a responsibility of Congress to give the proper direction 
so that you know what is expected so you can make those judg- 
ments as to whether this project makes sense or doesn’t make 
sense with the conflicting interest of needs for transportation 
versus the responsibilities we have for clean water and the environ- 
ment. 
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I think that is a reasonable request and the responsibility rests 
on the Members of Congress and the Administration. That is an- 
other reason why we need to work together. I found the exchange 
to be extremely helpful on all of these subjects, but it leads me to 
the clear conclusion that this committee that has responsibility for 
authorizing how we prioritize infrastructure in this Country, it is 
in our interest to do it early, rather than late, in the planning 
stages to deal with these problems and not to say, well, let’s do it 
on the cheap and let a future Congress worry about the con- 
sequences of our decisions. So let’s make our investments wisely, 
mindful of our responsibilities to both the environment and to our 
infrastructure. 

With that, let me thank you once again, and with that the com- 
mittee will stand adjourned. 

[Whereupon, at 4:22 p.m. the committee was adjourned.] 

Statement of Hon. John Boozman, U.S. Senator 
FROM THE State of Arkansas 

Chairman Cardin, I enjoy serving with you on the Water and Wildlife Sub- 
committee, and I look forward to reviewing the testimony from today’s hearing on 
highway stormwater runoff. Regretfully, I am unable to attend, as I am in Arkan- 
sas, recovering from a recent surgery. As always, I appreciate opportunities to work 
with you and all members of our Committee to find common ground and promote 
solutions to our country’s challenges. 

I also want to thank Senator Vitter for his assistance with today’s hearing. And, 
as always, I appreciate the work of the EPW Committee staff, and in particular 
Laura Atcheson, Brandon Middleton, and Bryan Zumwalt, each of whom assisted 
in preparation for this hearing. 

I share the view of our witnesses that thoughtful design and construction of roads 
can be used to mitigate environmental impacts or, in some cases, even produce envi- 
ronmental benefits. Without question, reducing the possible negative impacts of 
stormwater runoff is a worthwhile goal. At the same time, we must be smart and 
recognize the many other goals and priorities in highway construction, such as ex- 
panding economic opportunity, jobs, and commerce, improving citizens’ quality of 
life, and reducing traffic-related deaths and injuries. Also, as the Federal Govern- 
ment continues to irresponsibly borrow more than a billion dollars each and every 
day — money that citizens will have to repay in high taxes — we must also be careful 
to set wise and appropriate priorities. 

One of today’s witnesses shared a general concern in written testimony about the 
“unintended consequences of exacerbating our highway funding challenges and slow- 
ing down project approvals.” I agree, and that’s why flexibility for states and com- 
munities is so important. Our states, county officials, and mayors must be able to 
build good projects quickly and affordably. Reducing the possible impacts of 
stormwater runoff is important, but local conditions and resources must be consid- 
ered as the scope of such efforts is determined. A one-size-fits-all approach, dictated 
from Congress, would be a mistake. 

I also share the concerns, voiced by some, regarding the EPA’s recent water regu- 
lation power-grab proposal. This EPA power-grab will hurt our farmers, families, 
and small businesses. And today’s hearing illustrates that this scheme, in an at- 
tempt to regulate water adjacent to roadways, could even reduce safety, increasing 
the risk of highway deaths and injuries. Specifically, I am concerned that as the 
EPA begins to regulate highway ditches, it will become more difficult for transpor- 
tation departments to make safety-improvements on existing roads and highways. 

We need to be thoughtful and cautious about our responsibilities related to these 
very important issues. There are constitutional and practical limits to the role that 
the Federal Government can and should play. We simply must ensure that impor- 
tant decisions impacting road construction, highway safety, and environmental pro- 
tection are locally driven, where the voices of the people most directly impacted will 
be heard. 

Again, I look forward to reviewing the testimony and the record of today’s hear- 
ing. Thank you. 
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